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INTRODUCTION

Sports justice is of paramount importance for any club, athlete, and any other
person registered with a sports association. They all have rights and obligations
that are peculiar in the sense that they are proper to the context of sport, and
therefore are most appropriately granted or supervised by sports justice within an
autonomous system.

In the name of their autonomy and the specificity of sport many
associations around the world developed their own justice bodies. Some of them
seem to be more effective than others but all share the same goal: to settle disputes,
to mediate and to guarantee the correct interpretation of sporting rules and regulations.

This is not a simple task since the scope of sports justice is not always
easy to describe. In fact ordinary justice maintains its role in granting and supervising
certain rights and obligations that are not so different from those protected by
sports justice.

The lines of distinction become even more blurred when issues of
individual or fundamental rights come into play.

This has become an interesting paradox, because sports justice and ordinary
justice are not always discernible. One possible explanation may be found in the
reality of certain countries where the two systems tend to converge.

This book is unique in that, for the first time, ever the Court of Arbitration
for Sport, the sports justice systems of six international federations and twenty-
three national federations as well as their relationship with ordinary justice, have
been closely analysed.

The authors are all eminent scholars, sports lawyers and arbitrators who
provide in-depth review and personal insights into the complexities of the topic.

The book is divided into three parts.

The first covers the major international associations in football, volleyball,
basketball, handball, and Formula 1.

The second part focuses on the national sports justice systems and, in
particular, on the general principles of sports justice as defined by the national
Olympic Committees and by the football federations. Proper attention is given to
the rules and procedures of the sports judicial bodies and to the relevant case law.
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The last part gives an overview of all justice systems covered in order to
identify the critical issues and relevant trends.

The aim is to provide all stakeholders with selected and detailed
information in view of raising awareness of existing practices all over the world.

Brussels - The Hague, 30 September 2013

Michele Colucci  Karen L. Jones
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INTERNATIONAL SPORTS JUSTICE:
THE COURT OF ARBITRATION FOR SPORT

by Massimo Coccia”

SummaRy: 1. The Creation and History of the CAS — 2. The Organization of the
CAS - 3. Jurisdictional and Admissibility Issues — 4. Appointment and Challenge of
Arbitrators — 5. Joinder, Intervention and Other Forms of Third Parties’ Participation
— 6. Provisional and Conservatory Measures — 7. Evidentiary Issues — 8. Applicable
Law —9. Appeals Against CAS Awards — 10. Concluding Remarks

Abstract:

This article examines the Court of Arbitration for Sport (CAS), dealing first with
its history and its organization and then with the most relevant procedural issues
that are encountered in CAS arbitration proceedings. In particular, this article
explores some of the features which characterize and distinguish the CAS ordinary
arbitration procedure, the CAS appeals arbitration procedure and the CAS Olympic
arbitration procedure. Important procedural topics such as jurisdictional and
admissibility issues, the appointment and challenge of arbitrators, the
participation of third parties in CAS proceedings and the granting of interim
measures are analyzed in depth. Evidentiary issues are also examined in detail,
with particular reference to burden of proof, witness statements and discovery.
Finally, the article examines the appeals to the Federal Tribunal against CAS
awards and the various grounds for annulment provided by Swiss law.

1. The Creation and History of the CAS
1.1 The Early Days

The idea of an international jurisdiction specialized in sporting matters was first

* CAS Arbitrator, Professor of International Law, Partner at Coccia De Angelis Pardo & Associati
Law Firm in Rome, Italy.
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launched by the International Olympic Committee (IOC) at the beginning of the
1980s. During the 1981 IOC Session, held in Rome, the IOC member Judge Keba
Mbaye — a high-profile jurist from Senegal, then a judge at the United Nations’
International Court of Justice — chaired a working group that started drafting the
statutes of an arbitral institution that soon was going to be named Court of Arbitration
for Sport (CAS).!

An important driver of the IOC’s initiative probably was the wish to reduce
the risk of litigation before ordinary courts. Indeed, in those years the number of
international sports related disputes was increasing and sports organisations often
had to defend themselves before various courts in different jurisdictions.

In 1983 the IOC adopted the first statutes of the CAS, which entered into
force on 30 June 1984. Not coincidentally, given the position of Judge Keba Mbaye,
the first statutes of the CAS set forth a procedural framework that was comparable
to that of the International Court of Justice, providing for (a) an arbitral jurisdiction
in contentious cases, based on the acceptance of an arbitration clause by the parties
to the dispute and yielding a binding decision, and (b) an advisory jurisdiction,
based on a unilateral request submitted by any interested sports body and producing
anon-binding advisory opinion.

For several years very few cases were litigated before the CAS, given that
sports organisations were not inserting CAS arbitration clauses in their statutes or
in contracts they signed. In 1986, the very first case was registered in the CAS
docket; it was an entirely Swiss dispute concerning ice hockey. In 1991, the
International Equestrian Federation (FEI) was the first international federation to
insert in its statutes an arbitration clause accepting the jurisdiction of the CAS on
any dispute arising from a decision of'its disciplinary bodies. As a consequence, the
first batch of disciplinary cases litigated before the CAS concerned equestrian issues,
such as horses’ mistreatment or equine doping.

1.2 The Gundel Case

In 1992, the arbitral award issued in one of those equestrian disciplinary cases was
challenged by the sanctioned rider — Mr Elmar Gundel — before the Swiss Federal
Tribunal, that is, the Swiss Supreme Court (hereinafter, the “Federal Tribunal”).
Mr Gundel mainly claimed that the award was invalid because the CAS did not
meet the requirements of independence and impartiality needed to be deemed as a
proper arbitral institution. On 15 March 1993, the Federal Tribunal issued a landmark
judgment that was going to revolutionize the CAS.?

' See M. ReEB, The Role and Functions of the Court of Arbitration for Sport (CAS), The
International Sports Law Journal, 2002, n. 2, 21-23.

2 Cf. J. CrawrorD, Brownlie's Principles of Public International Law, 8" Edition, Oxford, Oxford
University Press, 2012, 721-733.

3 ATF 119 11 271, reprinted in M. ReEB (ed.), Digest of CAS Awards 1986-1998, Berne, Staempfli,
1998, 561. Cf. L. FUMAGALLL, La circolazione Internazionale dei lodi sportive: il caso del Tribunale
Arbitrale dello Sport, in Rivista diritto sportivo, 1994, 336.
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The Federal Tribunal recognized that, as long as the CAS dealt with disputes
to which the IOC was not a party, the CAS was a true and independent arbitral
institution whose panels were proper arbitral tribunals issuing regular arbitral awards;
so, in the Federal Tribunal’s view, there was no question that the CAS was sufficiently
independent to adjudicate disputes having as a party the FEI or other international
federations. However, the Federal Tribunal indicated that the links with the IOC
were too meaningful (particularly in terms of financing, rule-making and appointment
of arbitrators to the list) to maintain the same position in the event of CAS
proceedings involving the IOC itself. The Federal Tribunal thus recommended that
a greater independence of the CAS be ensured vis-a-vis the IOC.*

1.3 The Paris Agreement and the ICAS

As a consequence, on 22 June 1994, the representatives of the highest sports
bodies in the Olympic Movement® — the IOC, the Association of the Summer
Olympic International Federations (ASOIF), the Association of International Olympic
Winter Sports Federations (AIOWF) and the Association of National Olympic
Committees (ANOC) — signed in Paris an agreement (now known as the “Paris
Agreement”) that established the International Council of Arbitration for Sport
(ICAS) as an independent and autonomous foundation constituted pursuant to
Article 80 et seq. of the Swiss Civil Code, and placed the CAS under its aegis.
Since then, the ICAS has been responsible for the administration and funding of
the CAS “with the aim of ensuring the protection of the rights of the parties before
the CAS and the absolute independence of this institution”.

The ICAS governing body is composed of twenty respected and experienced
jurists (for example, judges of high courts) from different jurisdictions, who are
appointed in the following manner: four members are appointed by the IOC, three
by the ASOIF, one by the AIOWF and four by the ANOC; then, four members are
appointed by the twelve ICAS members listed above with a view to safeguarding
the interests of the athletes, and four members are chosen by the other sixteen
ICAS members from among personalities independent of the above mentioned
sports bodies.

The ICAS, among other things, elects among its members the President of
the ICAS and of the CAS (who must coincide) and the Presidents of the CAS
Divisions, it adopts and amends the arbitration and mediation rules, it appoints the

4 ATF 11911 271, reprinted in M. ReEB (ed.), Digest of CAS Awards 1986-1998, Berne, Staempfli,
1998, 561, at 570.

5 According to Rule 1 of the Olympic Charter, the Olympic Movement is under “the supreme authority
and leadership of the International Olympic Committee” and “encompasses organisations, athletes
and other persons who agree to be guided by the Olympic Charter”. On the legal and institutional
aspects of the Olympic Movement, see A.M. MESTRE, The Law of the Olympic Games, The Hague,
TMC Asser Press, 2009, 35 ff.

¢ Preamble of the Paris Agreement, in M. ReEB (ed.), Digest of CAS Awards, 11, 1998-2000, The
Hague, Kluwer, 2002, 883.
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CAS Secretary General, it appoints the arbitrators to and removes them from the
list of CAS arbitrators, it resolves challenges to arbitrators and in general performs
any functions needed to oversee the operation of the CAS. In particular, the ICAS
is responsible for the financing and the budget of the CAS and, in accordance with
the Paris Agreement, is granted an automatic source of funding through a small
percentage of the proceeds from the sale of the Olympic Games television rights.”

After the 1994 reform, most International Federations recognized the
jurisdiction of the CAS as an appeals body for the decisions of last instance of their
internal justice bodies. The number of cases brought before the CAS thus gradually
increased.

1.4 The Creation of the CAS Ad Hoc Division for the Olympic Games

In 1996, on the occasion of the Atlanta Olympic Games, the ICAS successfully
established and organized for the first time the CAS Olympic ad hoc Division —
entrusted with the resolution on site of all disputes related to the Olympic Games
within 24 hours of the request for arbitration — that was to become a staple feature
of all the following editions of the Summer and Winter Olympic Games.?

1.5 The Federal Tribunal s Endorsement

On 27 May 2003, the Federal Tribunal issued a judgment on a challenge brought
by two Russian cross-country skiers (Larissa Lazutina and Olga Danilova) against
two parallel CAS awards sanctioning them for having used recombinant
erythropoietin.’ The Federal Tribunal acknowledged that the new institutional
framework guaranteed the independence and impartiality of the CAS towards the
I0C not only from a formal angle but also from a substantive one, significantly
noting that the IOC had lost four of the twelve CAS cases in which it had been a
party up to that moment.!® In its judgment, the Federal Tribunal found that the
CAS, “having gradually gained the trust of the sporting world”, had become “one
of the main pillars of organized sport”.!! The Federal Tribunal went on to qualify
the CAS (quoting the former IOC President Juan Antonio Samaranch) as “a true
supreme court of the sports world, and stated that “there appears to be no viable
alternative to this institution, which can resolve international sports-related disputes
quickly and inexpensively” even though it “could undoubtedly be improved”.!

7 Article 3 of the Paris Agreement, id. at 884.

8 See G. KAUFMANN-KOHLER, Arbitration at the Olympics. Issues of Fast-Track Dispute Resolution
and Sports Law, The Hague, Kluwer, 2001.

® Awards CAS 2002/A/370 Lazutina v. IOC and CAS 2002/A/371 Danilova v. IOC.

10 Federal Tribunal, case 4P.267-270/2002, Lazutina, Danilova v. IOC, FIS, CAS, at para. 3.3.3.3,
translated from the original French text.

" rd.

2 1d.
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1.6 The Role of the CAS in Doping and Football Cases

In the first years of the XXI century, the above mentioned characterization of the
CAS as the “supreme court” of international sports became particularly evident in
doping and football matters, due to the acceptance of the CAS as the last instance
judge by both WADA, which inserted a CAS arbitration clause in the World Anti-
Doping Code, and FIFA, which inserted a CAS arbitration clause in its Statutes.
Indeed, most CAS cases are nowadays related to anti-doping rule violations or to
football.

Sovereign States have also indirectly recognized the role of the CAS as
world court of last resort in doping matters, by adopting within the framework of
UNESCO the International Convention against Doping in Sport of 19 October
2005, pursuant to which the contracting States “commit themselves to the principles
of the [World Anti-Doping] Code”."3

2. The Organization of the CAS
2.1 The Code of Sports-Related Arbitration

In 1994, as part of the reform prompted by the Federal Tribunal, the ICAS enacted
the Code of Sports-Related Arbitration (the “CAS Code”), setting forth the rules
governing the organization of the CAS and all jurisdictional and procedural matters.
From time to time the ICAS amends the CAS Code, also taking into account input
and suggestions coming from the CAS Secretary General and from CAS arbitrators. '
The latest version of the CAS Code came into force on 1 March 2013 and is
applicable to all arbitral proceedings initiated on or after that date (Article R67 of
the CAS Code).

2.2 The CAS Divisions

The CAS comprises of two permanent divisions, an Ordinary Arbitration Division
and an Appeals Arbitration Division, overseeing the two different arbitral procedures
governed by the CAS Code (see infra at para. 3.1). The CAS also has several
temporary ad hoc divisions, instituted from time to time to promptly resolve disputes
arising during sports events, of which the most prominent is the Olympic ad hoc
Division, set up every two years to resolve disputes arising on the occasion of the
Summer and Winter Olympic Games and governed by the CAS Arbitration Rules
for the Olympic Games (the “Olympic Arbitration Rules”).

13 The UNESCO Anti-Doping Convention entered into force on 1 February 2007 and, as of 31
January 2013, has been ratified by 173 States.

4 The current version of the CAS code can always be checked at the CAS website: www.tas-
cas.org.
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The CAS also administers a mediation procedure governed by the CAS
Mediation Rules. The CAS also used to administer a now abolished “consultation
procedure”, whereby CAS arbitrators rendered advisory opinions upon the request
of international federations or Olympic Committees (former Articles R60-R62 of
the CAS Code).

Each Division is chaired, upon ICAS appointment (see supra at 1.3), by a
President and a Deputy President, who preside over the efficient running of the
arbitral proceedings and exert important functions, particularly with regard to the
appointment of the arbitrators and to interim measures. '

2.3 The CAS Court Office

The CAS has a Court Office located in Lausanne and performing the functions
assigned to it by the CAS Code. Itis headed by a Secretary General and composed
of several Counsels, who assist and may represent the Secretary General when
required (Article S22 of the CAS Code), and of administrative and secretarial staff.

The Secretary General and the various Counsels have legal training and
administer all arbitration and mediation procedures, supporting from a procedural
standpoint the arbitrators and dealing with the parties. Compared to other arbitral
institutions, the CAS Court Office is intensively involved in the day to day
administration of arbitration proceedings. Under the supervision of the Secretary
General, each CAS arbitration is specifically assigned to a given CAS Counsel,
who supervises the proceedings with a view to ensuring as far as possible their
swift and smooth progress. In particular, CAS Counsels take part in the arbitrators’
meetings, conference calls and exchange of electronic correspondence. They also
take care of all correspondence between the arbitrators and the parties, thus avoiding
that arbitrators keep direct contacts with the parties. Indeed, all “notifications and
communications that CAS or the Panel intend for the parties shall be made through
the CAS Court Office” (Article R31 of the CAS Code) and vice-versa. The old
rules that imposed the use of hard mail or facsimile for all communications or
notifications have been changed at last and, as of the latest version of the CAS
Code, parties are allowed to send correspondence and file submissions by electronic
mail (Article R31 of the CAS Code).

In practice, CAS Counsels also have an important role in keeping the
arbitrators — and upon request even the parties — knowledgeable about procedural
rules and practices and relevant CAS precedents (as, regrettably, not all CAS awards
are published on the CAS web site).

2.4 The Seat of the CAS

While under the arbitration rules of many arbitral institutions the seat of the arbitration

15 See infira at Sections 4 and 6.
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is variable, depending each time on the choice of the parties or of the institution, !¢

pursuant to Article R28 of the CAS Code (which is applicable to both ordinary and

appeals arbitration proceedings), the “seat of CAS and of each Arbitration Panel

(‘Panel’) is Lausanne, Switzerland”. The same is provided by Article 7 of the

Olympic Arbitration Rules: “The seat of the ad hoc Division and of each Panel is in

Lausanne, Switzerland”.

Such requirement that all CAS arbitrations be seated in Switzerland is
particularly important because it is well known that the choice of the place of
arbitration establishes a certain relationship between the arbitration and the legal
and jurisdictional system of the chosen territory. In particular, the choice of the
place of arbitration may be legally relevant to determine issues such as:

— the national courts which have jurisdiction to set aside the award;

— the national courts which may intervene to support the arbitral tribunal for
interim or conservatory measures;

— the applicability of certain conflict of law rules;

— the applicability of mandatory rules of the country where the arbitration takes
place or of other countries;

— the national law applicable to certain procedural issues and the relevance of
public policy;

— the national law governing the arbitrability of a given subject matter,

— the nationality of the arbitral award for the purposes of article I.1 of the 1958
New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards.

Itis well established in international arbitration that the “seat of the arbitration”
is a legal concept, which must be clearly distinguished from the geographical location
or locations where the arbitrators may actually hold hearings, consultations or other
meetings. Indeed, CAS hearings are sometimes held in other locations, as provided
by the second part of Article R28 of the CAS Code, according to which “should
circumstances so warrant, and after consultation with all parties, the President of
the Panel may decide to hold a hearing in another place and may issue the
appropriate directions related to such hearing”.!” The CAS has even two
decentralized offices, in New York and Sydney, in order to facilitate the access to
CAS by parties from North America and Oceania.

In any event, even when a CAS hearing is not held in Switzerland and even
when all elements of the arbitration point to another jurisdiction, from a legal
standpoint the arbitration must be considered as taking place in Switzerland. This
was notably confirmed on 1 September 2000 by an Australian court in Raguz v.
Sullivan, a selection case involving two Australian judokas battling for a spot on

16 See e.g. Article 18.1 of the Rules of Arbitration of the International Chamber of Commerce: “The
place of the arbitration shall be fixed by the Court, unless agreed upon by the parties”.

17 The CAS has even two decentralized offices, in New York and Sydney, in order to facilitate the
access to CAS by parties from North America and Oceania.
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the Australian Olympic squad.'® The two athletes first litigated before the CAS, in
a dispute where every single element of the arbitral proceedings — but for Article
R28 of the CAS Code — pointed to Australia: the parties, their counsel and the
arbitrators were all Australian citizens residing in Australia, the hearings were held
in Sidney and the proceedings were managed from the CAS offices in Sydney.
Then, the athlete who lost the arbitration and was excluded from the Australian
Olympic judo team, challenged the CAS award before the Supreme Court of the
New South Wales Court of Appeal asking to set it aside. However, the Australian
court declined jurisdiction to entertain the case because “the ‘seat’ or ‘place’ of
arbitration [has] its essential function as a ‘juridical’ concept” and the “unqualified
choice of Lausanne as the ‘seat’ of all CAS arbitrations within the scope of the
arbitration agreement means that that agreement did provide for arbitration in a
country other than Australia”."

Therefore, whenever there is an agreement to arbitrate a dispute before the
CAS, the parties automatically choose Switzerland as the place of arbitration and
are pre-empted from selecting another place. It is submitted that, even if the
parties were to expressly indicate another seat in their arbitration agreement, such a
choice would be pre-empted by their acceptance of the CAS Code, because once
the parties choose an arbitration institution they must abide by the arbitration rules
of that institution.

The fact that the seat of CAS arbitration proceedings is always in Lausanne
implies, in particular, that whenever at least one of the parties is neither domiciled
nor habitually resident in Switzerland the arbitration qualifies as a Swiss “international
arbitration” subject to Chapter 12 (Articles 176-194) of the Swiss Private
International Law Act (Loi fédérale sur le droit international privé of 18 December
1987) or “PILA”.% In fact, the vast majority of CAS cases involve parties from
various parts of the world and are thus governed by the PILA.

Should the parties be all domiciled or habitually resident in Switzerland — for
example, a Swiss football club acting against FIFA or UEFA — the CAS arbitration
would be a Swiss “domestic” arbitration governed by Part 3 (Articles 353-399) of
the Swiss Federal Civil Procedure Code (Code de procédure civile of 19 December
2008, which came into effect on 1 January 2011), unless the parties expressly
agree to submit their dispute to Chapter 12 of the PILA. However, for the purposes
of this article, all procedural issues will be only dealt with having in mind CAS
international arbitration cases and, thus, it will be only made reference to the PILA.

18 See Angela Raguz v Rebecca Sullivan & ORS, [2000] NSWCA 240; the judgment is reprinted
in G. Kaufmann-Kohler, Arbitration at the Olympics, supra note 9, at 51-78.

191d. at 95, 108. Emphasis in the original.

% Pursuant to Article 176.1 PILA, the “provisions of this chapter shall apply to arbitrations if the seat
of the arbitral tribunal is in Switzerland and if at least one of the parties at the time the arbitration
agreement was concluded was neither domiciled nor habitually resident in Switzerland”. All Swiss
provisions are quoted herein in their English translation; the original texts in the official languages of
the Swiss Confederation can be found at www.admin.ch/dokumentation.
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Another important consequence deriving from the permanent Swiss seat of
all CAS arbitration proceedings is the fact that the ordinary court having jurisdiction
to hear actions to set aside international CAS awards is the Federal Tribunal, which
(as we have already seen) has thus become a sort of “supervisor” and “controller”
of'the CAS and the ICAS. Other consequences of the Swiss seat of CAS arbitration
proceedings will become apparent during the rest of this article.

2.5 The Language of CAS Proceedings

Pursuant to Article R29 of the CAS Code, the official languages of the CAS are
English and French; accordingly, a party starting a CAS arbitration must choose
either language to file its first submission (the Request for Arbitration in the ordinary
procedure or the Statement of Appeal in the appeals procedure). If the respondent
answers without raising any objection as to the language, the arbitration will usually
proceed in that language. In case of disagreement between the parties, the president
of the appointed Panel or, before the appointment, the president of the relevant
Division selects either language, taking into account all relevant circumstances.
Thereafter, the proceedings are conducted exclusively in the selected language,
unless the parties and the Panel agree otherwise.

Sometimes the parties agree to conduct the arbitration in a language other
than French or English; pursuant to the second paragraph of Article R29 of the
CAS Code, this may be done provided that both the Panel and the CAS Court
Office agree. The appointment of arbitrators fluent in the selected language is
obviously very relevant to that end. Accordingly, it sometimes occurs in CAS
practice that arbitration proceedings are conducted in Spanish, Italian or German,
without particular problems.

3. Jurisdictional and Admissibility Issues
3.1 The Ordinary and Appeals Procedures

The CAS Code governs two types of arbitration proceedings — the “ordinary
procedure” and the “appeals procedure”, with partially different sets of procedural
rules. Articles R27 to R37 and R63 to R70 of the CAS Code apply to both
procedures, while Articles R38 to R46 and Articles R47 to R59 respectively apply
to the ordinary procedure and the appeals procedure. In addition, a few provisions
inserted among the ordinary procedural rules also apply to appeals proceedings
through some express references included in the appeals procedural rules.?!

2! In particular: (a) Article R57 of the CAS Code provides that Articles R44.2, related to the hearing,
and R44.3, governing evidentiary issues, also apply in the context of the appeals procedures; (b)
Article R54, concerning the appointment of the arbitrators, provides that “Article R41 applies mutatis
mutandis to the appeals arbitration procedure, except that the President of the Panel is appointed by
the President of the Appeals Division”.
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Pursuant to the CAS Code, a CAS arbitration falls within the ordinary
procedure whenever the arbitration clause pointing to the jurisdiction of the CAS is
contained in a contract or in a sports regulation or in an ad hoc arbitration agreement,
whereas it falls within the appeals procedure whenever the party requesting the
arbitration is challenging a decision rendered by a sports organization and a specific
agreement or the rules of such sports organization (directly or through a reference
to other sports rules) provide for an appeal to CAS.

Therefore, the essential difference between the two procedures is determined
by the existence or not of a challenge against a decision adopted by a sports
organization. This is the first element that a party should analyse before deciding
whether to file a request for arbitration (the statement prompting the start of a CAS
ordinary procedure) or whether to lodge a statement of appeal (the statement
prompting the start of a CAS appeals procedure). In addition, when the jurisdiction
is based on an arbitration clause included in the rules of a sports organization, the
way in which such clause is drafted might also be relevant in order to qualify a case
as appellate or ordinary.

Once the initial statement has been submitted to the CAS, it’s the CAS
Court Office which, regardless of the party’s characterization, assigns the case to
the appropriate CAS Division, qualifying it as an ordinary or appeals procedure.?
Pursuant to Article S20 of the CAS Code, such Court Office’s “assignment may
not be contested by the parties nor be raised by them as a cause of irregularity”.
This assignment may sometimes be switched in the “event of a change of
circumstances during the proceedings” and, in such a case, “the CAS Court Office,
after consultation with the Panel, may assign the arbitration to another Division”,
and this “re-assignment shall not affect the constitution of the Panel or the validity
of any proceedings, decisions or orders prior to such re-assignment”.

This Court Office’s qualification of a case as an ordinary or appellate one
may have a great relevance in a given case because the right to file an appeal
before the CAS against a decision of a sports organization is limited by stringent
time-limits (ranging from a few days until a month, depending on the applicable
sports rules) whereas, essentially, the right to request an ordinary arbitration is only
limited by the applicable statute of limitation (which is usually a matter of years).

Would it be possible for a panel to revise the assignment done by the CAS
Court Office if it feels that the Court Office erroneously interpreted the submission
filed by the party? A CAS panel has observed that “the decision of the CAS Court
Office as to the assignment of a case to either CAS Division is administrative in
nature; no arguments are heard, no reasons are given, no appeal is allowed. The
Panel must thus disregard the arguments put forward by the parties with respect to
the characterization of this arbitration as an ‘appeal’ or an ‘ordinary’ arbitration”
(CAS 2004/A/748 ROC, Ekimov v. IOC, USOC, Hamilton).

22 The CAS Court Office attributes to the new arbitration case a docket number formed by a progressive
number, an “O” or an “A” (depending on the ordinary or appellate character of the case) and the
year of the filing.
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However, if the assignment of the case to a type of CAS procedure or the
other involves a decision on jurisdiction, the appointed CAS panel certainly has the
power to decide this issue, even revising what was decided by the Court Office,
given that under Swiss law an arbitral body “shall rule on its own jurisdiction”
(Article 186.1 PILA) on the basis of the “Kompetenz-Kompetenz” principle. For
instance, in the case CAS 2007/0/1237 GFA v. UEFA the panel found that it had
“jurisdiction as an ordinary arbitration court pursuant to UEFA Statutes Article 617
(section V.1 of the Award on Jurisdiction dated 3 July 2008) and dismissed UEFA’s
argument that the only way in which the CAS could have jurisdiction over the
dispute was as an appeals panel. In this case, the issue was one of jurisdiction
because UEFA includes in its Statutes two separate arbitration clauses, one conferring
upon the CAS an “ordinary jurisdiction” and the other one conferring an “appellate
jurisdiction”, and the panel had to decide whether the dispute fell under one or the
other arbitration clause (with a very different outcome, because if the panel had
found that the CAS had jurisdiction only as an appeals arbitration court, with the
consequent application of the rules governing the appeals procedure, the GFA’s
initial submission could have been deemed inadmissible for having been filed out of
time).

3.2 The Ad Hoc Olympic Procedure

The CAS system includes a third arbitration procedure, the ad hoc Olympic
procedure (the “Olympic procedure™), governed by the Olympic Arbitration Rules.

The panels (or sole arbitrators) appointed in accordance with the Olympic
Arbitration Rules resolve disputes arising during the Olympic Games or during the
10 days preceding the Olympic Games’ opening ceremony. Article 1 of the Olympic
Arbitration Rules, combined with Rule 61 of the Olympic Charter, is the basis for
the CAS Olympic jurisdiction: “The purpose of the present Rules is to provide, in
the interests of the athletes and of sport, for the resolution by arbitration of any
disputes covered by Rule [61] of the Olympic Charter, insofar as they arise during
the Olympic Games or during a period of ten days preceding the Opening Ceremony
of the Olympic Games”.

Most jurisdictional problems at the Olympic Games arise from the temporal
requirement that the dispute “arise during the Olympic Games or during a period of
ten days preceding the Opening Ceremony”. There have been several Olympic
cases where the appointed CAS panel had to determine whether the dispute had
arisen within the said 10-day period in order to decide whether it could retain
jurisdiction. In the case CAS OG 06/02 Schuler v. Swiss Olympic & Swiss Ski,
the panel decided that, although the decision excluding the athlete had been published
three days before the 10-day period, the dispute had arisen when “Ms Schuler had
decided to appeal and had filed notice of her appeal”. This notion was refined in a
subsequent Olympic case, when another CAS panel specified that “an applicant to
the CAS ad hoc Division cannot rely on the Schuler award to mean that s/he,
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through an exploration designed to learn the rationale for a decision with which
s’/he disagrees, can extend the time when a ‘dispute arose’ into the period identified
in Rule 1 of the Ad Hoc Rules”, and that it is not up to the athlete to decide when
the issue arose but rather that the facts must be “examined in each case based on
the good faith understanding of the athlete or other aggrieved party and the relevant
facts giving rise to when the dispute arose” (CAS OG 12/02 Ward v. IOC & AIBA).

3.3 The Arbitration Agreement

As with any arbitration, CAS may have jurisdiction over a given dispute only if
there is an arbitration agreement. In other words, the disputing parties must consent
to have their dispute resolved by an arbitration administered by the CAS. Pursuant
to Article R27 of the CAS Code, the procedural rules included therein “apply
whenever the parties have agreed to refer a sports-related dispute to CAS. Such
reference may arise out of an arbitration clause contained in a contract or regulations
or by reason of a later arbitration agreement (ordinary arbitration proceedings) or
may involve an appeal against a decision rendered by a federation, association or
sports-related body where the statutes or regulations of such bodies, or a specific
agreement provide for an appeal to CAS (appeal arbitration proceedings)”.

The peculiar aspect of CAS arbitration depends on the fact that in most
cases, in particular appeals arbitration cases, athletes or clubs are bound by an
arbitration clause that is inserted into the statutes or regulations of the sports
organization with which they have registered in order to compete. This has
sometimes been criticized in the legal literature, as athletes and clubs are automatically
bound to the arbitration clause if they wish to compete at high level. However, the
situation does not seem to be very different from what normally happens to
consumers or small businesses in everyday life with the so-called “adhesion
contracts”; they must sign standard contracts with, say, a bank or an insurance
company and are forced to accept clauses — including arbitration clauses — that
they would not otherwise accept.”®

The situation gets a little trickier when there is a so-called “arbitration clause
by reference” .?* In this case, the CAS arbitration clause is not even included in the
rules of the sports organization with which the athlete or club is registered — usually
a national federation — but is incorporated therein by way of a general reference to
the relevant international federation’s statutes or regulations that include a CAS
arbitration clause. CAS panels have retained jurisdiction on several occasions on

2 The recent judgment of the US Supreme Court in the American Express case is a good example of
a situation where the weaker parties (merchants who accept American Express cards) are obliged to
comply with the arbitration clause inserted in their contract with American Express, and are thus
required to resort to individual arbitration and are prevented to litigate their claims on a class action
basis (US Supreme Court, judgment of 20 June 2013, American Express Co. et al. v. Italian Colors
Restaurant et al., at www.supremecourt.gov/opinions/12pdf/12-133 _19m1.pdf).

24 Cf. S. NETZLE, Arbitration Agreements by Reference to Regulations of Sports Organisations,
in Arbitration of Sports-Related Disputes, ASA Special Series No. 11, Basel, 1998, 45-58.
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the basis of such arbitration clauses by reference, and the Federal Tribunal has
upheld such CAS jurisprudence, adopting a “benevolent” and “flexible” approach
to this issue.”

For example, in the Roberts case the Federal Tribunal stated that “the
reference need not explicitly cite the arbitration clause, but may include by way of
general reference a document containing such a clause” and that it “can also be
assumed that a sportsman recognizes the regulations of a federation with which he
is familiar if he applies to that federation for a general competition or playing
license”.?

In the Dod6 case,” the CAS panel ascertained that since the statutes of the
Brazilian Football Confederation, of which the player Dodé was a member, provided
that all athletes had to comply with FIFA rules, the player was bound by the
arbitration clause in the FIFA statutes providing that FIFA and WADA could appeal
against national federations’ anti-doping decisions. The Federal Tribunal upheld
the Dodé award,?® stating that its decision was in line with “the case law which
holds valid the global reference to an arbitration clause contained in the statutes of
an association”.”

However, the reference to the document containing the arbitration clause
must be clear-cut, as it cannot be assumed lightly on the basis of imprecise wording.
Indeed, the Federal Tribunal annulled the Busch award because the CAS panel had
erroneously retained jurisdiction on the basis of an imprecise reference.*

3.4 The Sports-Related Requirement

The CAS Code provides that CAS arbitration is only available to solve “sports-
related disputes” (see Articles S1, S2, S6 and R27). Accordingly, should a dispute
not related to sport been brought before the CAS, the appointed panel should
decline jurisdiction, even if both parties have agreed to submit the dispute to the
CAS. Obviously, even a loose connection to sport would be sufficient to establish
jurisdiction, and this renders this issue mostly theoretical.

The Olympic Arbitration Rules have a different language, insofar as Article 1
requires that CAS Olympic arbitration may be resorted to “in the interests of the

% Federal Tribunal, Judgment 4A_428/2011 of 13 February 2012, Wickmayer/Malisse, at 3.2.3: “the
Federal Tribunal reviews with ‘benevolence’ the consensual nature of sport arbitration with a view to
enhancing speedy disposition of disputes by specialized arbitral tribunals presenting sufficient guarantees
of independence and impartiality, such as the CAS. The liberalism of its jurisprudence in this respect
clearly appears in the flexibility with which it treats the issue of the arbitration clause by reference”
(citations omitted).

26 Federal Tribunal, Judgment 4P.230/2000 of 7 February 2001, Roberts, at 2.a.

27 CAS 2007/A/1370-1376 FIFA & WADA v. STJDF, CBF & Ricardo Lucas Dodo, award of 11
September 2008.

28 Federal Tribunal, Judgment 4A_460/2008 of 9 January 2009, Dodoé.

¥ Id.

3% Federal Tribunal, Judgment 4A_358/2009 of 6 November 2009, Busch, annulling CAS 2008/A/
1564 WADA v. Busch & IIHF, award of 23 June 2009.
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athletes and of sport”. This wording induced the CAS Olympic Division in Salt
Lake City to decline jurisdiction on an application filed by the animalist association
PETA against the IOC in order to stop the holding of a rodeo that had been organized
as a side event to the Winter Olympic Games.

3.5 The Arbitrability of Disputes Before the CAS

The arbitrability of disputes brought before the CAS must be evaluated under the
Swiss legal system, whose approach is very favourable to arbitration.?' Pursuant to
Article 177.1 PILA, all “pecuniary claims may be submitted to arbitration”.

Swiss jurisprudence interprets this requirement in the sense that it is enough
that at least one of the parties has some economic interest at stake in the dispute.
This basically means that under Swiss law all CAS disputes are arbitrable; indeed,
even in disciplinary cases, the sanctioned athlete certainly has some economic
interest at stake in fighting against a sanction temporarily banning him or her from
competitions.3?

3.6 The Appealability of Decisions to the CAS

The CAS appeals arbitration procedure has some peculiar issues of its own, in
particular with reference to “appealability”.

Article R47 of the CAS Code provides as follows: “An appeal against the
decision of a federation, association or sports-related body may be filed with CAS
if the statutes or regulations of the said body so provide or if the parties have
concluded a specific arbitration agreement and if the Appellant has exhausted the
legal remedies available to him prior to the appeal, in accordance with the statutes
or regulations of that body”.

Accordingly, in order to bring an appeal to the CAS, an appellant needs to
demonstrate that the sports organization against which it is acting has issued (i) a
true decision and (ii) one that is considered final, i.e. that any and all available
stages of appeal within that sports organization have been exhausted.

In this regard, a CAS panel stated that the CAS “does not have the power to
adjudicate an appeal if there is no true decision or if the decision is not final, or if
the applicable statutes, regulations or agreements do not allow the appellant to
bring an appeal against the decision”.3

The jurisprudence of the CAS illustrates what constitutes a true appealable
“decision”.

31 See A. RiGozzi, L arbitrabilité des litiges sportifs, in Bulletin ASA, 2003, 501.

32 See Federal Tribunal, Judgment 4P.230/2000 of 7 February 2001, Stanley Roberts c. FIBA, reprinted
in Bulletin ASA,2001, 523, at 526: “the appellant has a pecuniary interest in his application for the ban
to be lifted”. On the arbitrability of anti-doping disputes, cf. M. Coccia, Questioni in tema di arbitrato
sportivo internazionale e norme antidoping, in Rivista dell arbitrato, 2001, 779-787

3 See award CAS 2004/A/748 Russian Olympic Committee & Ekimov v. International Olympic
Committee, United States Olympic Committee & Hamilton, at para. 84.



CAS 37

First of all, it is evident from the CAS awards that ruled on this issue that the
form of communication alone is insufficient to determine whether a true decision
exists.’ Thus, the form used by a sports organization to convey a given
communication — letter, email, press release, etc. — does not exclude the possibility
that that communication be considered a “decision” and, as such, be subject to
appeal to the CAS (obviously, provided that such sports organization has accepted
the jurisdiction of the CAS). Asa CAS panel stated, “the form of the communication
has no relevance to determine whether there exists a decision or not. In particular,
the fact that the communication is made in the form of a letter does not rule out the
possibility that it constitute a decision subject to appeal”.?

Secondly, CAS jurisprudence makes clear that a communication from a
sports organization might be characterized as a “decision”, in principle appealable
to the CAS, if (i) it is not of a mere informative nature and (ii) it contains a ruling
which intends to affect the legal situation of the addressee(s) or of other concerned
parties. Accordingly, a decision is “a unilateral act, sent to one or more determined
recipients and [...] intended to produce legal effects”,*® and “for a communication
to be a decision, this communication must contain a ruling, whereby the body
issuing the decision intends to affect the legal situation of the addressee of the
decision or other parties”.”’

Thirdly, from a reading of CAS cases it is evident that where a sports
organization refuses to issue or delays the issuance of a decision beyond a reasonable
period of time, there may be a “denial of justice”, opening the door for the CAS to
hear the dispute even though no formal decision was ever taken: “if a body refuses
without reason to issue a decision or delays the issuance of a decision beyond a
reasonable period of time, there can be a denial of justice, opening the way of an
appeal against the absence of a decision”.*®

In conclusion, as explained by a learned commentator, “an appealable decision
of a sport association is normally a communication of the association directed to a
party and based on an ‘animus decidendi’, i.e. an intention of a body of the
association to decide on a matter, being also only the mere decision on its competence
(or non-competence). A simple information, which does not contain any ‘ruling’,
cannot be considered as a decision. Under certain circumstances, ‘negative decisions’
or ‘refusals to decide’ can be considered as appealable decisions. However, courts
and CAS Panels are well advised not to accept easily the existence of a denial of
justice: sport associations must be able to operate, and this principle would be put
at risk if basically each letter or fax of an association could be appealed. Simple
information or the communication of a mere intention cannot be considered as a

3 Id. at paras. 90-91.

35 Award CAS 2004/A/659, Galatasaray v. FIFA, Club Regatas Vasco da Gama & F. J. Loureiro,
at para. 63.

3¢ Id. at para. 36.

37 Award CAS 2005/A/899, FC Aris Thessaloniki v. FIFA & Panionios, at para. 61.

38 Id. at para. 62.
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decision, and are not appealable”.?

Furthermore, as already mentioned, in order to lodge an appeal with the
CAS, the appealed decision need be final. As stipulated in Article R47 of the CAS
Code, a party may not appeal to the CAS until it has “exhausted the legal remedies
available to him prior to the appeal”.

This means that the CAS may adjudicate an appeal only if the statutes or
regulations of the concerned sports organization “do not provide any internal stage
of appeal and do not set forth any legal remedy other than an appeal to the CAS” .4

However, not every conceivable internal remedy can be deemed as a true
“legal remedy” that must necessarily be exhausted before appealing to the CAS.
The internal remedy must be truly available to the interested party and it must be
governed by specific procedural rules that allow a prompt decision. In this respect,
a CAS panel ruled that an international federation’s rule granting to a national
federation the opportunity to submit a given matter to the international federation’s
Congress is not “an actual ‘remedy’ in the strict legal sense, because it does not
grant to an individual [...] member the right to call an extraordinary Congress. Nor
waiting a couple (or more) years for the next ordinary Congress, with no specific
procedure, may amount to a ‘remedy’. To be such, the internal remedy must be
readily and effectively available to the aggrieved party and it must grant access to a
definite procedure”.*!

3.7 The De Novo Character of the Appeals Procedure

Pursuant to Article R57 of the CAS Code, CAS arbitrators have “full power to
review the facts and the law”.

As repeatedly stated in CAS jurisprudence, this provision means that an
appeal to the CAS against a decision adopted by a sports organization entails a de
novo review on the merits of the case, which is not confined to deciding whether
the body that issued the appealed ruling was correct or not but it requires making
an independent determination as to whether the parties’ contentions are inherently
correct: “the CAS does not act as an administrative court reviewing an act of an
administrative authority where, usually, the scope of review is characterised by
minimum standards of scrutiny, mostly procedural, and the administrative court
may not substitute its own judgement for that of the administrative authority.
Typically, administrative courts may only control the fairness and correctness of
the previous procedure, the way in which the decision was arrived at, the reasons
given for the decision, the competence of the body adopting the decision and the

3 M. BERNASCONI, When is a «decision» an appealable decision?, in A. Rigozzi, M. Bernasconi
(eds.), The Proceedings before the Court of Arbitration for Sport, Berne, editions Weblaw, 2007,
261-274, at273.

4 Award CAS 2004/A/748 Russian Olympic Committee & Ekimov v. International Olympic
Committee, United States Olympic Committee & Hamilton, at para. 96.

4 Award CAS 2003/0/466 NISA vs. ISU, in International Sports Law Review, 2004, vol. 4, no. 4,
SLR-48, at para. 6.12.
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like. In contrast, it is the duty of a CAS panel in an appeals arbitration procedure to
make its independent determination of whether the Appellant’s and Respondent’s
contentions are correct on the merits, not limiting itself to assessing the correctness
of the previous procedure and decision”.*?

The main consequence of such approach is that any procedural deficiency
occurred during the previous intra-association proceedings is cured by the appeal
to the CAS and does not necessarily yield the annulment of the appealed decision:
“the CAS appeal arbitration procedure cures any infringement of the right to be
heard or to be fairly treated committed by a sanctioning sports organization during
its internal disciplinary proceedings. Indeed, a CAS appeal arbitration procedure
allows a full de novo hearing of a case with all due process guarantees, granting the
parties every opportunity not only to submit written briefs and any kind of evidence,
but also to be extensively heard and to examine and cross-examine witnesses or
experts during a hearing”.*

As aresult, CAS panels need not analyse any possible infringements of due
process rights committed by the sports body issuing the appealed decision and may
proceed to fully review the facts and legal arguments submitted by the parties and,
on that basis, definitively rule on the merits of the case.

3.8 Standing to Sue and to Be Sued

A party wishing to be heard in CAS arbitration proceedings must have locus standi,
i.e. it must be legally entitled to appear before the CAS. A party wishing to bring a
case before the CAS must have “standing to sue” (and, in particular, “standing to
appeal” if it pursues an appeals arbitration), and it must summon to the CAS a
respondent that has standing to be sued.

The notion of standing to sue is characterized by both a substantive element
and a formal one. The substantive element must always be present and applies to
all CAS procedures (ordinary, appellate and Olympic); it requires that the claimant/
appellant has a concrete interest at stake in the outcome of the arbitration.

Some CAS panels, in reference to the appeals procedure, have defined this
notion as an aggrievement requirement, stating that “only an aggrieved party, having
something at stake and thus a concrete interest in challenging a decision adopted by
a sports body, may appeal to the CAS against that decision™* or, in other words,
that a party has no standing if it “is not directly affected by the decision appealed
from”.* Indeed, “the above described ‘aggrievement requirement’ is an essential
element to determine the legal interest and the standing of a party to appeal before
the CAS a sports body’s decision, because the duty assigned to a panel by the CAS

42 Final Award CAS 2009/A/1880-1881 FC Sion & El-Hadary v. FIFA & Al-Ahly SC, at para. 146.
4 Final Award CAS 2009/A/1545 Anderson et al. v. IOC, at para. 78; see also CAS 2003/0/486, at
para. 50; CAS 2008/A/1594 Sheykhov v. FILA, at para. 109.
“ Final Award CAS 2009/A/1880-1881 FC Sion & El-Hadary v. FIFA & Al-Ahly SC, at para. 153.
4 Award CAS 2006/A/1206 Zivadinovic v. IFA, at para. 31.
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Code rules governing the appeal arbitration procedure is that of solving an actual
dispute and not that of delivering an advisory opinion to a party that has not been
aggrieved by the appealed decision”.%

Then, in appeals and Olympic procedures, there is often also a formal aspect
of the standing requirement to be complied with. Indeed, if the regulations of the
sports body adopting the contested decision include rules specifying who may and
who may not appeal, those rules determine who has standing to sue.

The typical example of this is the WADA Code rule providing that a competitor
to the athlete accused of doping may not appeal to the CAS the decision imposing
or not imposing a doping sanction (see Article 13.2.3, listing the “persons entitled
to appeal”).

This is illustrated by a CAS case where the panel declined to adjudicate the
case upon its merits because both appellants (an athlete and its National Olympic
Committee) lacked standing to appeal as they were not mentioned in the applicable
anti-doping rules (identical to the WADA Code) listing the parties entitled to appeal
a doping decision to the CAS: “It is evident that neither a competitor (of the athlete
subject to an anti-doping decision) nor his National Olympic Committee are among
the individuals or organisations listed therein. This interpretation is confirmed by
the Comment on the WADA Code [...] which unambiguously states that such list
of persons or organizations having standing to appeal ‘does not include Athletes, or
their federations, who might benefit from having another competitor disqualified’.
If the appeal had been brought by parties who were entitled to bring it, the CAS
would have adjudicated upon the merits”.¥’

A similar situation occurred in an Olympic case decided by a panel of the
CAS ad hoc division of Beijing, where the Azerbaijan National Olympic Committee,
the Azerbaijan Field Hockey Federation and the players of the Azerbaijan National
Field Hockey Team were unsuccessful in bringing a case against the International
Hockey Federation attempting to have the Spanish team excluded from the Olympic
Games, since they failed to demonstrate that they had standing to sue under the
applicable rules.®® In particular, the CAS panel cited that Article 13.2.3 of the FTH
Anti-Doping Policy had an exhaustive list of parties that could appeal a decision of
the Disciplinary Commission and that this list included the accused athletes, the
FIH, the IOC and WADA, but made no room for an appeal from the Appellants:
“the Applicants were not a party, nor were they entitled to be an interested party
before the Disciplinary Commission. Once the Disciplinary Commission has issued
its Decision [...] the Applicants have no rights of appeal under Article 13, and more
particularly, under the applicable Article 13.2.3. The Panel must conclude that the
Applicants have no standing to make this Application to the CAS ad hoc division”.*

4 Final Award CAS 2009/A/1880-1881 FC Sion & El-Hadary v. FIFA & Al-Ahly SC, at para. 154.
47 Award CAS 2004/A/748 Russian Olympic Committee & Ekimov v. International Olympic
Committee, United States Olympic Committee & Hamilton, at para. 119.

% Award CAS OG 08/01 ANOC, AFHF, et al. v. FIH, RFEH, 10C, WADA &Spanish Olympic
Committee.

4 1d. at paras. 3.10-3.12.
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Obviously, exactly as the claimant/appellant must have standing to sue, the
respondent must have standing to be sued. In particular, the respondent must have
a stake in the dispute.

For example, in the case CAS 2006/A/1189 IFK Norrképing vs. Trinité
Sports FC & Feédération Frangaise de Football, the Swedish club Norrkoping
lodged an appeal with the CAS against a FIFA decision, naming as Respondents
both the French club Trinité and its national federation (the “FFF”). The FFF
asked to be excluded from the case and the panel remarked that the FFF was nota
party to the case before FIFA and, moreover, that “the Appellant is not claiming
anything against the FFF and that the FFF has nothing at stake in this dispute”. As
a consequence, the respondent FFF was excluded from the case as it did not have
standing to be sued.

3.9 Lis Pendens

The concept of lis alibi pendens (meaning “suit pending elsewhere”), or simply /is
pendens as is commonly referred to, is also applicable in the context of CAS
proceedings. This principle might sometimes prevent the CAS from hearing a
dispute where the same case is already pending before another court or arbitral
body.

According to Paragraph 1bis of Article 186 PILA,* a CAS panel is required
to stay an arbitral proceedings on the basis of /is pendens only if three conditions
are cumulatively met: (i) another litigation between the same parties and having the
same object must be pending before a State court or another arbitral tribunal; (i1)
the other case must be already pending when the arbitration claim is lodged with
the CAS; and (3) the party raising the exception of lis pendens must prove the
existence of serious reasons requiring the stay of the arbitral proceedings.

A notable CAS case in which a panel had to deal with the issue of lis
pendens is CAS 2009/A/1881 El-Hadary v. FIFA & Al-Ahly. On 12 June 2008, the
Egyptian club Al-Ahly lodged a claim with FIFA against the Egyptian goalkeeper
El-Hadary and FC Sion for breach of contract and inducement of breach of contract,
respectively. On 16 April 2009, the FIFA DRC rendered a decision which adjudged
FC Sion and the player to have breached the FIFA Regulations on the Status and
Transfer of Players and imposed on the Player a sanction of four months ineligibility
as well as an obligation to pay a compensation of EUR 900,000 to Al-Ahly. On 18
June 2009, the player filed an appeal with the CAS, requesting an interim stay of
the effects of the DRC decision and in any event contesting the jurisdiction of the
CAS, and specifying that he was appealing to the CAS only to safeguard his rights
by complying with the 21-day deadline. On 29 June 2009, Mr El-Hadary filed a
civil law suit with the District Court of Zurich against FIFA and Al-Ahly, contesting

0 Paragraph 1bis was inserted in Article 186 PILA by the Swiss legislator as a reaction to the legal
uncertainty on the issue of /is pendens determined by the Federal Tribunal’s judgment of 14 May
2001, Fomento, ATF 127 111 279.
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the FIFA decision and requesting annulment on the basis of Article 75 of the Swiss
Civil Code. On 10 July 2009, the player submitted its appeal brief in which it
requested the panel to suspend the CAS arbitration proceeding on account of /is
pendens.

On 7 October 2009, the appointed panel issued a “partial award on lis
pendens and jurisdiction” by which it denied the player’s request for the application
of lis pendens, pointing out that the civil law suit commenced after the player had
filed an appeal with the CAS requesting for interim stay of the DRC decision and
contesting jurisdiction. The Panel stressed that even a “conditional” claim to the
CAS (i.e. requesting that the CAS suspend the proceedings and, in any event,
decline jurisdiction), triggers the procedural “pendency” of the arbitration in view
of Article 181 PILA, under which an arbitration is pending “from the moment[...]
one of the parties institutes the procedure for the appointment of the arbitral tribunal”.
Indeed, the CAS panel stated that “the Player had the right to lodge his appeal to
the CAS with the sole purpose of asking the Panel to suspend the arbitration and
decline its jurisdiction. However, even merely asking the Panel to adjudicate the
preliminary issues in his favour (i.e. requesting that the CAS suspend the proceedings
and, in any event, decline jurisdiction), the Player has nonetheless instituted the
procedure for the appointment of the arbitrators and has asked the Panel to deal
with those preliminary issues, thus determining inexorably the pendency of the
arbitration from the date of the filing”.

With regard to the third condition set forth by Article 186 PILA, the panel
stated that, in order to demonstrate the existence of “serious reasons”, the Appellant
should have proven, but it did not, that the stay was necessary to protect his rights
and that the persistence of the arbitration would have caused him some serious
inconvenience.

3.10 Res Judicata

The principle of res judicata, which is Latin for “a matter already adjudged”, is
also applicable in CAS proceedings. Indeed, a CAS award was annulled by the
Federal Tribunal due to the violation of this principle.>!

It is discussed in the legal literature whether a well-founded exception of res
Jjudicata implies the lack of jurisdiction or the inadmissibility of the claim. In the
Final report on res judicata and arbitration of the International Commercial
Arbitration Committee of the International Law Association, the following can be
read: “In this respect, the Committee does not express an opinion as to the question
whether preclusive effects of a prior arbitral award go to jurisdiction or to
admissibility. Jurisdictions give different answers to this question and the Committee

31 Federal Tribunal, Judgment 4A_490/2009 of 13 April 2010, Atlético/Benfica, which annulled the
award CAS 2009/A/1765 Benfica Lisboa v. Atlético Madrid & FIFA, because the CAS panel
disregarded a previous judgment rendered by the Zurich Commercial Court on the same matter on an
application filed pursuant to Article 75 of the Swiss Civil Code.
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prefers to leave this question to the applicable law. On the other hand, the question
is to a large extent moot since under both characterizations a preclusion defense is
to be raised early in proceedings”.>

Under Swiss law it is unsure whether res judicata implies the lack of
jurisdiction or the inadmissibility of a claim, as the Federal Tribunal has not clarified
the issue.’® Anyway, in either case the practical result would be the same, as the
arbitral tribunal would be prevented from dealing with the merits of the case.

An example of the application by the CAS of the res judicata principle can
be found in CAS 2010/A/2091 Dennis Lachter v. Derek Boateng Owusu. In that
case, to determine whether it was truly confronted with a question of res judicata,
the CAS used the so called “triple identity” test. According to this test, one must
analyze whether the proceeding involves the same parties, deals with the same
subject matter, and is based on the same legal issues as a case that has already been
litigated by the same parties and adjudged by another court or arbitral body. If all
three prongs are met, the CAS, based on the principle of res judicata, is not at
liberty to rehear the case.

In that case, the agent, Mr. Lachter, and the player, Mr. Boateng, signed a
representation contract. After a dispute broke out concerning the contract, the
agent on 4 March 2007 decided to submit a claim against Mr. Boateng to FIFA,
requesting that he “fulfill all his contractual obligations, under the Representation
Contract”. On 21 June 2007, Mr. Boateng lodged a claim with the Arbitration
Institute of the Israeli Football Association (“IFA”), asking for declaratory relief
ascertaining that he did not owe anything to the Mr. Lachter. On 22 October 2007,
the IFA Arbitrator issued an arbitral award in favour of Mr. Boateng. Mr. Lachter
appealed this decision with no success to the District Court of Tel Aviv-Jaffa and
then to the Israeli Supreme Court, the latter which issued its final decision on 4
November 2009. In the meantime, the FIFA case continued and finally ended on
17 March 2010, when the Single Judge ruled that although he had jurisdiction to
hear the dispute, he would reject the claim of Mr. Lachter on the merits. Upon
appeal to the CAS, the Panel ruled that res judicata applied because the triple
identity test had unquestionably been met: “The Panel has no doubt, and it is
common ground between the parties, that the merits of the dispute before it — does
the Player owe money or not to the Agent on the basis of the Contract in relation to
the Agent’s alleged work in promoting the Player’s transfer to and employment
with Beitar FC? — were already litigated by the same parties in Israel and dealt with
and adjudicated by an Israeli arbitral tribunal. In other words, these arbitral
proceedings involve the same subject matter, the same legal grounds and the same
parties as the Israeli arbitral proceedings terminated with the award issued on 22

52 See www.ila-hq.org/en/committees/index.cfm/cid/19, Toronto Conference [2006], para. 68.

53 In the already quoted Fomento judgment of 14 may 2001 the Federal Tribunal appears to make
reference to res judicata as a matter of jurisdiction (ATF 127 111279, at 283), whereas in a judgment
of 3 November 1995 the Federal Tribunal appears to make reference to res judicata as an exception
rendering the claim inadmissible (ATF 121 111 474 at 477).
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October 2007. The Panel thus finds that the so-called ‘triple identity’ test — used
basically in all jurisdictions to verify whether one is truly confronted with a res
judicata question [...] is indisputably met”.

Finally, it is also important to note that, as a further preliminary consideration,
the Panel held that /is pendens, which has already been discussed, did not apply.
According to the Panel, once a parallel case ends with a final award, the issue must
center only on res judicata, and no longer around /is pendens. Specifically, the
Panel was of the opinion that the fact that the FIFA proceeding started before the
IFA arbitration and that the cases were for some time running parallel is completely
irrelevant since the Israeli arbitral award had been rendered before the
commencement of the CAS arbitration.

4. Appointment and Challenge of Arbitrators
4.1 The Closed List of Arbitrators

The CAS is characterized by the fact that arbitrators can only be chosen from
within a list of individuals nominated by the ICAS. Arbitrators are appointed by
the ICAS to be on the CAS list for a mandate of four years, which can be renewed
without limits (Article S13 of the CAS Code). To be on the list, arbitrators should
have “appropriate legal training, recognized competence with regard to sports law
and/or international arbitration, a good knowledge of sport in general and a good
command of at least one CAS working language” (Article S14 of the CAS Code).
When nominating the arbitrators, the ICAS must “consider continental representation
and the different juridical cultures” (Article S16 of the CAS Code). Indeed, about
300 arbitrators are currently on the list, coming from all continents and representing
a wide variety of legal, cultural and professional backgrounds.

Article S14 of the CAS Code also provides that “ICAS may identify the
arbitrators with a specific expertise to deal with certain types of disputes”. This
provision permits the creation of separate lists of arbitrators specialized in certain
areas (for instance, in doping or in a given sport). Currently, for historical reasons,*
the CAS website shows a “football list” of arbitrators who are supposed to be
particularly knowledgeable about football. However, this list is advisory and not
mandatory, given that parties to a football case may discretionally appoint a CAS
arbitrator who is not on the football list — and they often do it. It is submitted that
any future specialized list should also be of a merely advisory nature, as the parties
should have as wide a choice of arbitrators as possible.*

Upon their appointment to a given case, CAS arbitrators must sign a

3 When FIFA accepted the jurisdiction of the CAS, it requested the CAS to accept as arbitrators, to
be inserted in a special football list, the individuals who had already been selected to be in the list of
the (aborted) FIFA arbitration tribunal.

3 Cf. A Ricozzi, E. HasLeRr, B. QUINN, The 2011, 2012 and 2013 revisions to the Code of Sports-
related Arbitration, in Jusletter, 3 juin 2013, http://jusletter.weblaw.ch, 4-5.
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declaration “undertaking to exercise their functions personally with total objectivity,
independence and impartiality, and in conformity with the provisions of this Code”
(Article S18 of the CAS Code). It is submitted that, besides the obvious requirements
of independence and impartiality, CAS arbitrators should accept a case only if they
truly have the necessary time to devote to the case and if they are able to effectively
work in the language of the arbitration.

The closed-list system has both detractors® and supporters.”” It must be
said that the Federal Tribunal has stated that the resort to a closed list does not
imply that CAS arbitrators should be held to a different standard of independence
and impartiality, be it higher or lower, than that normally used in international
arbitration.*

In any event, with a view to avoiding some criticism* and to further promoting
the independence and impartiality of the arbitrators nominated to the CAS list,
since 2010 the ICAS has amended the CAS Code so that CAS arbitrators “may not
act as counsel for a party before the CAS” (Article S18), thus avoiding the switching
of roles between arbitrator and counsel that sometimes occurs in commercial
arbitration. In addition, the “ICAS may remove an arbitrator [...] from the list of
CAS members, temporarily or permanently, if he violates any rule of this Code”
(Article S19 of the CAS Code).

In the Olympic procedure there is a “special list” of arbitrators selected by
the ICAS among the arbitrators already present in the general list (Article 3 of the
Olympic Arbitration Rules). For each edition of the Olympic Games a dozen
arbitrators are selected and must be present on site during the Games (and, as seen,
even ten days before), ready to hear cases and to “give a decision within 24 hours
of the lodging of the application” (Article 18 of the Olympic Arbitration Rules).

4.2 The Appointment of Arbitrators in CAS Proceedings

Normally, CAS cases are dealt with by panels composed of three arbitrators.
However, in both the ordinary and the appeals arbitration procedures, a sole
arbitrator may be appointed if the parties so expressly agree, or if the President of
the relevant CAS Division so decides “taking into account the circumstances of the
case” (Articles R40.1 and R50 of the CAS Code). In practice, sole arbitrators are
usually appointed either to reduce the costs of the arbitration (typically in cases of
minor importance) or to deal with cases that need an expedite resolution (for
example, because the case affects the chance of an athlete or a team to participate

% See e.g. A.A. SANTENS, The Move Away from Closed-List Arbitrator Appointments: Happy
Ending or a Trend to Be Reversed?, in Kluwer Arbitration Blog, 28 June 2011,
http:/kluwerarbitrationblog.com.

57 See e.g. J. PauLssoN, Moral Hazard in International Dispute Resolution, in Transnational
Dispute Management, 2011, 2, www.transnational-dispute-management.com, at 11-12.

58 Federal Tribunal, Judgment 4A_506/2007 of 20 March 2008, Biolley, at 3.1.1.

%% See for instance the arguments put forward by the appellant in the Sheikh Hazza case decided by
the Federal Tribunal with Judgment 4P.105/2006 of 4 August 2006.
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in a competition that is going to start soon).

In the Olympic procedure, the parties may not choose to have a sole arbitrator
instead of a panel, but the President of the ad hoc Division may appoint a sole
arbitrator “in his discretion” (Article 11 OG Arbitration Rules). This, for example,
occurred in the last case heard at the London Olympic Games, when a decision
was needed in a matter of hours (being relevant to a sail race that was going to be
held four hours after the application) and, clearly, a sole arbitrator could manage to
do it more efficiently than a panel.®®

The appointment of the three-arbitrator panel is different in the three CAS
arbitration procedures. In any event, as said, all arbitrators must be chosen from
within the CAS list. Whenever a party nominates for a case an arbitrator who is
not on the list, the CAS Court Office treats this situation as if no arbitrator had
been chosen and invites the interested party to choose an arbitrator from the CAS
list.

In the ordinary procedure, each party selects one arbitrator and the two
appointed arbitrators choose the president of the panel by mutual agreement (Article
R40.2 of the CAS Code). If the claimant does not choose an arbitrator, the arbitration
does not start, whereas if the respondent fails to appoint an arbitrator or if the two
party-appointed arbitrators do not agree on the president the missing arbitrator is
chosen by the President of the Division. Pursuant to Article R40.3 of the CAS
Code, the appointment of the party-appointed arbitrator and of the president of the
panel must be ratified by the President of the Ordinary Division, who checks
whether the arbitrators comply with the requirements of impartiality and
independence set forth by Article R33 of the CAS Code.

In the appeals procedure, each party appoints an arbitrator and the President
of'the CAS Appeals Division appoints the president of the panel (Article R54 of the
CAS Code). The two party-appointed arbitrators must be confirmed by the President
of the Appeals Division, who checks whether they appear to be independent and
impartial.

In the Olympic procedure, all three arbitrators are appointed by the President
of the Ad hoc Division among those who have been previously selected and are on
site. Customarily, the President of the Ad hoc Division does not appoint arbitrators
of the same nationality as one of the parties to the dispute. This is different from
the ordinary and appeals procedures (or even from commercial arbitration), where
it often happens that one or more arbitrators (and even the president of the panel)
possess the same nationality of one of the parties. This difference (not provided
by any rule) can be explained by the circumstance that at the Olympic Games the
nationalistic aspect tends to be very important, both in the eyes of the competitors
and in those of the public opinion.

¢ CAS OG 12/11 Russian Olympic Committee v. International Sailing Federation & Spanish
Olympic Committee, award of 11 August 2012; in this case, the application was lodged on 11 August
2012 at 8.00 am and the operative part of the decision was notified to the parties on the same day at
11.40 am, with the complete award with reasons notified later on the same day.
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4.3 Relationship between a Party and the Arbitrator it Appoints

In choosing an arbitrator for a case, a party and its counsel should know that it is
appropriate for them to contact beforehand a prospective arbitrator to check whether
s/he is available or has any conflict of interest or any other reason to decline the
appointment. For example, if a party has an interest in a speedy resolution of the
dispute, it should check before the appointment whether that arbitrator has a personal
schedule which is compatible with such swift resolution.

However, when contacting an arbitrator before the appointment, the party
should limit itself to giving to the arbitrator some basic information in general terms
about the dispute, such as the names of the parties and of the lawyers, the language
of the procedure and the general subject-matter of the case. The appointing party
must avoid to discuss with the prospective arbitrator the details — either procedural
or on the merits — of the case or, even less, to seek the arbitrator’s advice.
Furthermore, after the appointment, it is improper to have contacts or communicate
with the party-appointed arbitrator (or any other arbitrator) in relation to the case.
Indeed, Article R31 of the CAS Code provides that all “communications that CAS
or the Panel intend for the parties shall be made through the CAS Court Office”;
this provision, as constantly interpreted in CAS practice, means also the opposite,
in the sense that during the case parties may not directly get in contact with
arbitrators.

When parties choose an arbitrator, it is advisable that they look for fairness,
expertise and hard work, rather than for partisanship. Parties and their counsel
should understand that ultimately they are better off with an arbitrator who is well
prepared, has the respect of his colleagues and defends the integrity of the arbitral
process than with “their arbitrator” (i.e., someone whom they would expect to
constantly inform them and obstinately advocate their cause). Obviously, this is
not to deny that a party-appointed arbitrator has an important role for the party
who has appointed him/her. Indeed, the appointing party may legitimately expect
that the appointed arbitrator studies the file in earnest, fully knows and understands
the submissions, listens carefully to the oral presentation, and ensures throughout
the proceedings that the panel considers carefully that party’s arguments and
evidence, grants a fair hearing and issues a considered decision.®!

Parties should also make sure before the appointment that their perspective
arbitrator is truly proficient in the language to be used in the proceedings (beyond
the formal requirement of Article R33 of the CAS Code), because an arbitrator that
may work easily in the language of the arbitration (and, if different, in the language
of the evidentiary materials and of the witnesses) is able to fully grasp all the
nuances of the case and make sure that the other arbitrators grasp them too. Before

81 Cf. A. LoweNrELD, The Party-Appointed Arbitrator in International Controversies: Some
Reflections, in Texas International Law Journal, 1995, vol. 30, 59-69; Id., The Party-Appointed
Arbitrator: Further Reflections, in L.W. Newman and R.D. Hill (eds.), Leading Arbitrators’ Guide
to International Arbitration, 2™ edn., New York, Juris Publishing, 2008.
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the appointment, a party could also check the arbitrator’s stance, if any, in other
cases with comparable issues; indeed, many CAS awards are available on the
internet or in legal publications.

4.4 The Challenge against an Arbitrator for Lack of Independence and
Impartiality

A CAS arbitrator must at all times remain impartial and independent of the parties.
Once an arbitrator is appointed to sit in a CAS arbitration proceeding, s/he is
required to sign a declaration whereby s/he pledges to exercise her/his “functions
personally with total objectivity, independence and impartiality, and in conformity
with the provisions of this Code” (Article S18 of the CAS Code). After this moment,
the parties will have the opportunity to challenge the arbitrator’s appointment.

Pursuant to Article R34 parties only have seven days, after the ground for
the challenge has become known, to bring the challenge. This short time limit is
particularly important because the Federal Tribunal (which has the last word on
this matter) has repeatedly stated that, in accordance with the principle of good
faith and the prohibition of abuse of rights set forth in Article 2 of the Swiss Civil
Code, a challenge against an arbitrator for lack of independence or impartiality is
admissible only if the grounds of challenge were timely submitted during the
arbitration proceedings:®? “it is not allowed for formal means to be brought forward
after an unfavourable result when they could have been raised earlier in the
proceedings”.%

Hence, if a party to a CAS arbitration has reasons to challenge the appointment
of an arbitrator, it should act quickly and submit within a week the matter to the
ICAS Board, which is competent to rule on the challenge or to discretionally refer
it to the plenum of ICAS; before the ruling, the other party (or parties), the challenged
arbitrator and the other arbitrators are invited to submit written comments on the
challenge (Article R34 of the CAS Code).

According to Article 180.1 PILA: “An arbitrator may be challenged: a. ifhe
does not possess the qualifications agreed upon by the parties; b. if there exist
grounds for challenge in the arbitration rules adopted by the parties; or c. if the
circumstances permit legitimate doubts about his independence”. Article R34 of
the CAS Code permits a party to challenge the appointment of an arbitrator to the
ICAS where “the circumstances give rise to legitimate doubts over his independence
or over his impartiality”.

The difference between the notions of independence and impartiality has
frequently been discussed in the literature devoted to international arbitration. The
lack of independence of an arbitrator has often been described in terms of an
arbitrator’s particular link or relationship with one of the parties or with anyone

2 Federal Tribunal, Judgment 4A 234/2010 of 29 October 2010, Valverde I, at 4.2; Federal Tribunal,
Judgment 4A.234/2008 of 14 August 2008.
% Federal Tribunal, Judgment 4A.528/2007 of 4 April 2008, at 2.5.1.
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else involved in the arbitration, whereas the lack of impartiality has usually been
associated to the arbitrator’s bias or preconception in relation to the dispute or to
the issues to be adjudged. However, in the jurisprudence of the Federal Tribunal
“no strict distinction is drawn between the concepts of independence and
impartiality”’;* nor a clear distinction seems to have been persuasively drawn in
the legal literature.%> As a consequence, the requirements of independence and
impartiality may be jointly treated as a combined concept.

In order to verify the independence and impartiality of arbitrators, the Federal
Tribunal has underlined the relevance of the IBA Guidelines on Conflicts of Interest
in International Arbitration (the “IBA Guidelines”),% considering them “a precious
instrument [that] should not fail to influence the practice of arbitral institutions and
tribunals”.%’ Indeed, these guidelines are not binding per se but do constitute a
widely accepted standard in the international arbitration community. The IBA
Guidelines set forth some General Standards and include three illustrative lists of
specific situations which may or may not give rise to justifiable doubts, from an
objective point of view, as to the arbitrator’s impartiality and independence.
Accordingly, there is (i) a “red list”, setting out an inventory of situations of conflicts
of interest where an arbitrator is required to recuse her/himself (although in some
situations the requirement is waivable by the parties), (ii) an “orange list”, setting
forth situations where an arbitrator should disclose the potential conflict but is not
supposed to automatically resign, and (iii) a “green list”, indicating situations where
there appears to be no conflict of interest and, thus, where no disclosure is required.

The ICAS has made it clear that in the assessment of an arbitrator’s
independence and impartiality the nationality or domicile are in principle irrelevant;
rather, the arbitrator’s independence and impartiality must be assessed according
to the specific circumstances of the case and “not on the basis of general and
subjective assumptions which are not objectively verified”.®® In order to take into
account a subjective impression, therefore, there must exist concrete facts that
“are by themselves susceptible to justify objectively and reasonably such an
impression by a person acting normally”.%® For instance, lack of independence can
be proven where there exists a direct link between the challenged arbitrator and
one of the parties involved in the dispute. This link can be for example an economic
dependency (employment relationship, etc), or a family or personal link.

¢ Federal Tribunal, Judgment 4A_234/2010 of 29 October 2010, Valverde I,at 3.3.1.

¢ See C. PoNCET, The independence of the Court of Arbitration for Sport, in European
International Arbitration Review, 2012, vol. 1, 31-56, at 40.

% The IBA Guidelines were approved on 22 May 2004 by the Council of the International Bar
Association and can be found at www.ibanet.org. Cf. O.L.O. pE WitT WiNEN, N. Voser, N. Rao,
Background Information on the IBA Guidelines on Conflicts of Interest in International
Arbitration, in Business Law International, 2004, vol. 5, 433, at 454. A new version of the IBA
Guidelines is currently being drafted.

7 Federal Tribunal, Judgment 4A 506/2007 of 20 March 2008, Biolley, at 3.3.2.2.

% TCAS Board, 2007/A/1322 Giannini et al. vs. SC FC 2005.

 Id.
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If the ICAS upholds the challenge against an arbitrator, that arbitrator will
step down and another one will be appointed following the usual appointment
procedure. If the ICAS rejects the challenge against an arbitrator, the interested
party may submit the matter to the Federal Tribunal; however, the ICAS decision
may not be directly appealed to the Federal Tribunal.” Rather, the CAS proceedings
go ahead and eventually, if the award is unfavourable, the interested party may
challenge the whole award before the Federal Tribunal invoking the first ground for
annulment provided by Article 190.2 PILA (“a. if a sole arbitrator was designated
irregularly or the arbitral tribunal was constituted irregularly”).”

5. Joinder, Intervention and Other Forms of Third Parties’ Participation
5.1 Common Features of Joinder and Intervention

The rules of the CAS Code on joinder and intervention are dictated for the ordinary
arbitration procedure, but they are also applicable to the appeals arbitration procedure
through the reference found in the last paragraph of Article R54 (“Article R41
applies mutatis mutandis to the appeals arbitration procedure [...]”).

A third party which is not among the parties to a CAS arbitration proceeding
may be summoned into the arbitration (“joinder”) or may decide to participate in it
(“intervention”) only “if it is bound by the arbitration agreement or if it and the
other parties agree in writing” (Article R41.4 CAS Code). In other terms, the rules
on joinder and intervention cannot be used to circumvent the first and foremost
condition of any arbitration — that all parties have agreed to have their dispute
decided by a given arbitral tribunal: “a third party can participate as a party to the
arbitration proceedings already pending among other subjects in two situations,
joinder or intervention, but subject to a common condition: that it is bound by the
same arbitration agreement binding the original parties to the dispute or that it
agrees in writing to such participation”.”

Joinder and intervention share a second common condition: that any third
party entering into the arbitration proceedings must have locus standi, i.e. it must
have something at stake in the dispute. Indeed, “the scope of such right is subject
to the proof, by the applicant, of the existence of a clear and concrete interest to
participate in the pending arbitration”.”

Pursuant to the first paragraph of Article R41.4 of the CAS Code, the decision
on the participation of a third party, either via a joinder or via an intervention, can
be taken by the President of the relevant Division or, after it is appointed, by the

" Federal Tribunal, Judgment 4A_644/2009 of 13 April 2010, Valverde. The Federal Tribunal stated
that the direct appeal against a decision on a challenge taken by a private body, such as the ICAS, is
not admissible.

I See infira at Section 9.1.

2 CAS 2006/A/1155 Giovanella v. FIFA, at para. 54.

3 Order on Request for Intervention, CAS 2004/A/748 Russian Olympic Committee & Ekimov v.
International Olympic Committee, United States Olympic Committee & Hamilton, at para. 84.
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arbitral panel; in any event, the ultimate decision lies with the panel, which may
even revise a previous decision adopted by the President of the Division.

5.2 Joinder

A party before the CAS may request that a third party be summoned into the
proceedings. In essence, under Article R41.2 of the CAS Code, if a respondent
wishes to join a third party to the arbitration proceedings, it must include its request
to do so in its answer, together with the reasons for requesting a joinder. Faced
with a request for a joinder, the CAS Court Office shall communicate such request
to the third party whose participation is requested and fix a time limit for such third
party to state its position on its participation and submit a response. The CAS
Court Office shall also ask the claimant/appellant to express its position on the
requested joinder.

It must be noted that a request for a joinder must necessarily come from a
respondent and not from a claimant/appellant. The reason for this rule is simply
that a claimant/appellant has the possibility to name as many respondents as it
wishes to involve in the proceedings when it files the request for arbitration or the
statement of appeal. Asa CAS panel has stated, “the joinder of a third party in the
proceedings is possible only upon the request of the respondent, and not of the
appellant. The Appellant, in fact, had the possibility to name, in the statement of
appeal, a plurality of respondents, if he wished that the proceedings involve all the
parties that he might think to be interested in their outcome™.”

5.3 Intervention

Under Article R41.3 of the CAS Code, a third party may intervene in a CAS
arbitration by requesting to be admitted into the proceedings within ten days after
the arbitration has become known to the intervenor. However, the intervenor may
be admitted only on condition that the request for intervention be filed prior to the
hearing or prior to the closing of the evidentiary proceedings if no hearing is held.
The intervenor also needs to make sure that, when it files its application, it provides
the reasons for requesting an intervention.

Obviously, a party which had the right to appeal but did not do it within the
appeal deadline may not request to intervene once such deadline has expired, unless
the interest to intervene was prompted by the appellant’s appeal. In this regard, an
order by the President of the CAS Appeals Division dismissed the request for
intervention presented by two third parties observing that such parties “were also
entitled to appeal the IOC’s decision, but decided not to do it within the time limit
for appeal. Should CAS allow them to acquire now the status of full parties, in fact
as co-Appellants, CAS would permit them to recover their right to appeal that they
have failed to duly exercise. Or, the purpose of the CAS rules for intervention shall

™ CAS 2006/A/1155 Giovanella v. FIFA, at para. 56.
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definitely not be used to correct the failure of an Appellant to submit a case to CAS
in a timely manner, no matter if, in fact, the decision to be issued by CAS might
undoubtedly affect them”.”

54 Claims of and against Third Parties

Obviously, a third party who is not participating in a case may not circumvent the
rules on joinder and intervention by having an actual party to the case claim some
rights on its behalf. Indeed, according to CAS jurisprudence, a party may only
assert its own rights and may not raise the claims of a third party which is not
before the CAS.”

Conversely, a party acting before the CAS as appellant/claimant should be
very careful to call into the arbitration all the parties against whom it is seeking
some redress. Indeed, a party may not ask the CAS to adjudicate claims against
third parties who were not summoned before the CAS. For example, in the case
TAS 2005/A/812 the Panel rejected the appellant’s request without even examining
its merits, ruling that it could never render a decision which could impose an obligation
on a third party, as the latter was not a party to the CAS proceedings (nor was a
party to the previous FIFA proceedings).”

5.5 Interested Parties

A third party might sometimes participate in CAS proceedings as an “interested
party”, although without being entitled to the rights of a full party.

One of'the interesting questions addressed in the case CAS 2004/A/748 was
whether a third party not having the right to intervene in a CAS proceeding should
be allowed to participate as a mere “observer”, or “interested party”, provided all
parties agreed on such limited form of participation. The President of the CAS
Appeals Division answered in the affirmative, noting that all the parties to the
arbitration had “agreed in writing to the limited participation, as interested parties,
of Mr Michael Rogers and AOC. Under such agreement, the scope of such
participation may however not go beyond the right of the latter ‘to follow the
proceedings as an observer, to have access to the record of the case and to receive
copies of the parties’ submissions, [...] to file written statements in support of
Appellants or Respondent and take part in the hearing.’ It follows that Mr Michael
Rogers and AOC are to be granted the status of interested parties, with the mentioned
restrictions”.’®

75 Order on Request for Intervention, CAS 2004/A/748 Russian Olympic Committee & Ekimov v.
International Olympic Committee, United States Olympic Committee & Hamilton, at para. 84.
6 Award CAS 2005/A/889 Mathare United FC vs Al-Arabi FC.

7 See award TAS 2005/A/812 Sporting Clube de Lisboa v. J.-J. Misse Misse.

8 Id. at para. 36.
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This procedural tool is often used in CAS Olympic arbitration proceedings,
where third parties who do not have proper standing to sue or be sued but are
interested in the outcome of the case are anyways allowed by the CAS, in the
absence of objections from the proper parties, to take part in hearings and present
their observations. Given the extreme urgency with which Olympic cases are dealt
with, this mechanism allows arbitrators to have at the hearing a clearer picture of
all the matters at stake. For instance, in a London Olympic arbitration, which
opposed a South African rider (as applicant) to the South African Sports
Confederation and Olympic Committee and the South African Equestrian Federation
(as respondents), the IOC and the competent international federation FEI were
admitted into the case as “interested parties”.” In another London Olympic case,
where an Irish boxer acted against the IOC and the international boxing federation
AIBA requesting to be admitted into the Games, a boxer from Montenegro and his
National Olympic Committee were allowed by the CAS panel to take part in the
hearing as interested parties because they could be affected by the award had the
claim been upheld.®

5.6 Amicus Curiae

Amicus curiae is a Latin expression meaning “friend of the court”. An amicus
curiae brief'is a submission filed with a court by someone who is not a party to the
dispute but who is interested in presenting to the court its opinion on the case. Itis
a procedural tool largely used in some common law jurisdictions; for instance
amicus curiae briefs are often submitted to the United States Supreme Court.?!

The last paragraph of Article R41.4 allows the submission of amicus curiae
briefs to the CAS: “After consideration of submissions by all parties concerned, the
Panel may allow the filing of amicus curiae briefs, on such terms and conditions as
it may fix”. Considering the influence that some CAS awards may have on the
whole sports sector, this provision is to be praised.

6. Provisional and Conservatory Measures

6.1 Requesting an Interim Measure

Article 183 PILA permits an international arbitral tribunal sitting in Switzerland to
grant “provisional or conservatory measures” (also known as “interim measures”)

at the request of a party. Article R37 of the CAS Code follows Article 183 PILA,
by allowing a party to apply for and be granted provisional or conservatory

" See award CAS OG 12/01 Peternell v. SASCOC & SAEF.

80 See award CAS OG 12/02 Ward v. IOC & AIBA.

81 For example, in the landmark American Needle sports law case, decided by the US Supreme
Court on 25 June 2010, seventeen amicus curiae briefs were filed; 130 S. Ct. 2201 (2010) American
Needle, Inc. v. National Football League, et al.
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measures.’? Upon request by one of the parties, the President of the relevant
Division or the arbitral panel, if the file has already been transferred to it (i.e., after
the constitution of the panel and the payment of the advance on costs), will promptly
make an order accepting or dismissing the request for an interim measure.

The application for an interim measure may be lodged even before the start
of the CAS case® but, in case the measure is granted, the applicant must begin the
arbitration within a short time limit. More precisely, in case of an ordinary procedure
the request for arbitration must be lodged within ten days after the filing of the
request for provisional measures, whereas in case of an appeals procedure the
statement of appeal must be filed within its normal deadline. Such time limits may
not be extended and, if they are not complied with, the granted interim measure is
“automatically annulled” (sixth paragraph of Article R37 of the CAS Code).

In agreeing to submit a dispute to the CAS — either an ordinary arbitration
procedure or an appeals arbitration procedure — “the parties expressly waive their
rights to request any such measures from state authorities or tribunals™ (third
paragraph of Article R37 of the CAS Code). The validity of such a waiver of the
right to resort to a State court depends on State courts and on the law that they
apply. For instance, in the context of the Stanley Roberts case,? the
Oberlandesgericht of Munich disregarded such waiver and, applying § 1033 of the
German Code of Civil Procedure (ZPO), conferring concurring authority for interim
measures to German courts and arbitration tribunals, ordered a provisional measure
against the international basketball federation FIBA.* On the other hand, in
Switzerland the prevailing view is that such a waiver is indeed valid.

For a provisional or conservatory measure to be granted, the applicant party
must demonstrate that it has exhausted all internal remedies under the rules of the
appropriate federation or sports body (first paragraph of Article R37). Before the
exhaustion of all internal remedies, parties may not ask the CAS to issue a provisional
or conservatory measure, despite the great urgency to do so. Moreover, the President
of the Appeals Division declared, in an order dismissing an athlete’s request for a
stay of a sanction, that a “CAS procedure cannot be initiated to compensate the
fact that a stay cannot be granted under the rules of a sports federation”.%

Pursuant to the fourth paragraph of Article R37 of the CAS Code, when one
party requests that a provisional measure be issued, the other party is given a
deadline of ten days (or less if circumstances so require) to comment on the
application for provisional measures. In cases of “utmost urgency”, the President

82 Cf. 1. BLacksHaw, Provisional and Conservatory Measures — an Under-Utilised Resource in
the Court of Arbitration for Sport, in Entertainment and Sports Law Journal, 2006, vol. 4, no. 2,
http://go.warwick.ac.uk/eslj/issues/volume4/number2/blackshaw.

8 This is a novelty introduced in the latest revision of the CAS Code.

8 See CAS 2000/A/262 Roberts v. FIBA, in Digest of CAS Awards, II, 1998-2000, The Hague,
Kluwer, 2002, 377.

8 See OLG Miinchen, order 26 October 2000, 3209/00, Stanley Roberts v. FIBA, in SpuRt - Zeitschrift
fiir Sport und Recht, 2001, n. 2 (March-April).

8 See order CAS 2007/A/1347 Gibilisco vs. CONI.
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of the relevant Division or, after the transfer of the file, the president of the panel
may grant an ex parte order (i.e., an order based solely on the applicant’s submission),
but the other party must be subsequently heard. For example, an ex parte order
was issued by a CAS Olympic panel in the context of the infamous Salé-Pelletier
case in Salt Lake City. The case arose when, after the pairs figure-skating judges
had awarded (in a controversial 5-4 decision) the gold medal to the Russian pair
Berezhnaya-Sikharulidze over the Canadian pair Salé-Pelletier, a French figure-
skating judge reported of some “pressure” placed upon her to vote for the Russians.
Upon application “for extremely urgent preliminary relief” by the Canadian Olympic
Committee, the CAS panel immediately ordered ex parte the respondent International
Skating Union (ISU) to impose on its competition judges not to leave the Olympic
Village, and summoned those judges to attend the hearing before the Panel as
witnesses “and to bring with them any book, record, document, or paper which
may be deemed material as evidence”.®” In a matter of hours, before the CAS
panel could hold the hearing, the IOC and the ISU decided — amid allegations of
corruption and outraged press reports describing the case as “skategate” —to award
a second gold medal to the Canadian pair; as a result, the Canadians withdrew the
application.

It’s important to note that the President of the relevant Division, or the
arbitral panel if the case has already been transferred to it, before issuing an order
on interim measures, must always rule prima facie on the jurisdiction of the CAS.
Under Article R37 of the CAS Code, the Division President is granted the right to
terminate the arbitration proceedings if he believes that the CAS clearly has no
jurisdiction over the case.

Obviously, any order issued by the Division President may be superseded
by a subsequent Panel’s order, with regard both to jurisdiction and to the merits of
the provisional measure. This was the case in CAS 2007/0/1440, where the Panel
determined that “in deciding on its own jurisdiction, [it] is absolutely not bound by
the preliminary determination made by the President of the CAS Ordinary Arbitration
Division when it set the arbitration in motion. [...] Such prima facie assessment
done by the President of the Division must obviously be reconsidered by the
appointed panel, which has full authority to take the definitive decision as to the
jurisdiction of the CAS. Indeed, this is in conformity with the generally accepted
principle in international arbitration that the arbitrators have the inherent authority
to decide on their own jurisdiction. It is the so-called Kompetenz-Kompetenz
principle, to be applied by any international arbitral tribunal sitting in Switzerland”.

It must be noted that when a sports organization based in Switzerland (like
FIFA and most international federations) orders a party to pay a sum of money to
another party (as often happens in transfer cases decided by FIFA), the party
appealing to the CAS need not apply for a stay of such decision because in any
event such decision is not directly enforceable, as held in CAS 2003/0/486: “The
Decision is one made by a Swiss private association, and as such it cannot be

8 Order CAS OG 02/04 COC v. ISU.
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legally enforced, if it is challenged, either before the ordinary courts, pursuant to
Art. 75 of the Swiss Civil Code, or, as in the present case, before an arbitral
tribunal, such as the CAS”.

6.2 Conditions to Obtain Provisional and Conservatory Measures

The three cumulative conditions to obtain from the CAS a provisional and
conservatory measure (such as the stay of a federation’s decision) are (i) irreparable
harm, (ii) likelihood of success on the merits and (iii) balance of interests (also
known as balance of convenience). This three-pronged test has been applied
consistently in countless CAS cases and has eventually been codified in the fifth
paragraph of Article R37 of the CAS Code: “When deciding whether to award
preliminary relief, the President of the Division or the Panel, as the case may be,
shall consider whether the relief is necessary to protect the applicant from irreparable
harm, the likelihood of success on the merits of the claim, and whether the interests
of the Applicant outweigh those of the Respondent(s)”.

First, to meet the irreparable harm prong an applicant must show that the
requested measure is useful to protect its position from damages that would be
impossible, or very difficult, to remedy a later stage. For instance, it is clear that in
sport, the inability of an athlete to participate in a major competition often entails
damages that are difficult or impossible to remedy.*

Second, to demonstrate a likelihood of success an applicant must show that
it has a reasonable chance to win the case. Two CAS cases must be cited in the
respect. In the first one the CAS panel held that a request for a stay “must give the
impression that the facts have a certain probability, and must also make summarily
plausible that the rights cited exist and that the material conditions for a legal action
are fulfilled”.* In the second case, the CAS panel concluded that where it cannot
definitely discount the Athlete’s chances of success without a hearing and without
thoroughly examining the pertinent factual and scientific evidence, his chances are
prima facie reasonable.”

Finally, to satisfy the third prong, referred to as the balance of interests test,
the applicant must establish that its interests outweigh those of the opposite party
or of third parties. As a CAS panel stated, it “is necessary to compare the risks
incurred by the Appellant in the event of immediate execution of the decision with
the disadvantages for the Respondent in being deprived of such execution”.”!

When applying the balance of interests test in disciplinary cases, CAS panels
must also consider the interest of the other athletes, who are not parties to the
arbitration, given that the “provisional” participation in a competition may
irremediably alter that competition because sporting conduct or tactics may vary if

88 See order TAS 2009/A/1790 GM Bikes ¢ RCS & UCI.

% See order CAS 2001/A/324 Addo & Van Nistelrooij vs. UEFA.
% See order CAS 2009/A/1912-1913 Pechstein, DESG vs. ISU.
1 See order CAS 2003/0/486 Fulham vs. Olympique Lyonnais.
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a given competitor is present or not. In Olympic cases, the rules provide that the
interests of “other members of the Olympic Community” must be weighed (Article
14 of the Olympic Arbitration Rules). In doping cases, the interest of clean athletes
must be protected: “with specific regard to anti-doping cases, the Panel is of the
view that in weighing the balance of convenience a CAS panel must also consider
the public interest of the fight against doping”.”

It must be noted that, according to CAS jurisprudence, all of the mentioned
factors (irreparable harm, likelihood of success and balance of interests) are relevant,
but any of them may be particularly decisive on the facts of a specific case.”

7. Evidentiary Issues
7.1 Limits to the Submission of Evidence

In CAS appeals arbitration cases, the parties to a proceeding must be prepared to
submit all their evidence in one shot at the outset of the case, in the only brief that
in principle they are allowed to file. Indeed, Article R56 of the CAS Code provides
that, after the submission of the appeal brief and of the answer, “the parties shall
not be authorized to supplement or amend their requests or their argument, to
produce new exhibits, or to specify further evidence on which they intend to rely”.

There are however two exceptions under this rule.

First, the parties can agree to allow the introduction of new evidence that
was not submitted at the outset of the case.

Second, upon a party’s request, the president of the panel may order that
additional evidence be introduced on the basis of “exceptional circumstances” (Article
R56 of the CAS Code). In practice, to obtain such order the applicant must
demonstrate that the new evidence was not available or could not be obtained at
the time of the first filing. CAS arbitrators may also recognize the existence of
“exceptional circumstances” if it is necessary to protect the equality of the parties
and their right to be heard. Thus, the submission of further evidence is likely to be
authorized, e.g., if the claimant needs to submit documents in order to refute
evidence presented by the respondent, particularly if such evidence was unexpected.

In CAS practice, it is also fairly frequent that the parties are granted another
round of submissions if the panel decides not to hold a hearing in accordance with
the last paragraph of Article R44.2 of the CAS Code (“After consulting the parties,
the Panel may, if it deems itself to be sufficiently well informed, decide not to hold
a hearing”).

In the version of the CAS Code entered into force on 1 March 2013, Article
R57 provides that the “Panel has discretion to exclude evidence presented by the
parties if it was available to them or could reasonably have been discovered by

2 Order CAS 2007/A/1370 FIFA & WADA vs. CBF & Ricardo Lucas Dodo.
% Orders CAS OG 02/04 COC v. ISU, CAS 2007/A/1370-1376 FIFA & WADA v. STJDF, CBF &
Ricardo Lucas Dodo.
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them before the challenged decision was rendered”. In other terms, if a party
withheld some evidence during the previous proceedings within a sports body, it
may be prevented to present such evidence before the CAS. This provision appears
to excessively limit the right to be heard (which includes the right to submit evidence®*)
and to contradict the de novo character of CAS proceedings, by creating an
unwarranted link between the evidence presented during the internal proceedings
of a sports organization and the evidence presented before the CAS. Given that
CAS arbitration is alternative to State jurisdiction, and has thus a legal nature
which is very different from that of the intra-association proceedings held within
sports organizations, it is submitted that CAS arbitrators should resort to this
discretionary power to exclude evidence only in the most extreme case, ¢.g. when
it is utterly evident that a party is acting in bad faith and is ambushing the other

party.
7.2 Burden of Proof

The CAS recognizes the principle “ei incumbit probatio qui dicit, non qui negat”,
that is, each party has the burden of proving the facts necessary to establish its
claim or defense, not the facts which it denies. This is a general principle of law,
accepted in international arbitration as well as in national legal systems (e.g. in
Switzerland, it is provided by Article 8 of the Swiss Civil Code). In practice, it
means that each party must submit all the written and oral evidence useful to
persuade the arbitrators of the truth of its allegations and to refute the opposite
party’s contentions.

In appeals arbitration proceedings, since the CAS procedure is wholly distinct
from the intra-association procedure below (e.g., the disciplinary procedure before
an internal justice body of an international federation), it is advisable that the parties
resubmit to the CAS any document or other evidence already submitted below
and/or specifically request that the CAS obtain from the relevant federation or
sports body a complete copy of the file. Although Article R57 of the CAS Code
states that the President of the Panel “may request communication of the file of the
federation, association or sports-related body, whose decision is the subject of the
appeal”, parties should not take for granted that this will be done without a party’s
request.

It is true that a CAS panel has, under Article R44.3 of the CAS Code, the
power to ask for evidence ex officio: “If it deems it appropriate to supplement the
presentations of the parties, the Panel may at any time order the production of
additional documents or the examination of witnesses, appoint and hear experts,
and proceed with any other procedural step”.

However, a party should not rely on the panel’s exercise of such ex officio
power to look for evidence. In this regard, the CAS made it clear that such panel’s
power is discretionary and not obligatory.

%4 See Federal Tribunal, Judgment 4A_600/2010 of 17 March 2011, Chess Federations, at4.1.
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In the case CAS 2003/0/506, the Respondent invoked Article R44.3 of the
CAS Code and argued that “the Panel has an obligation to instruct the case ex
officio and cannot simply take its decision on the basis of the evidence submitted
by the parties, if it deems it insufficient”; it added that it was ready to present
evidence “should the Arbitral Tribunal ask for more information or documents”.
However, the panel did not accept such argument and stated that, although Article
R44.3 empowers the arbitral panel to supplement the presentations of the parties,
“in the Panel’s opinion, this is clearly a discretionary power which a CAS panel
may exert with an ample margin of appreciation — ‘if it deems it appropriate’ —and
which cannot be characterized as an obligation. In particular, the CAS Code does
not grant such discretionary power to panels in order to substitute for the parties’
burden of introducing evidence sufficient to avoid an adverse ruling; this is clearly
confirmed by the circumstance that, in CAS practice, panels resort very rarely to
such power. Indeed, it is the Panel’s opinion that the CAS Code sets forth an
adversarial system of arbitral justice, rather than an inquisitorial one. In other terms,
in CAS proceedings a party cannot simply declare to be ready to present evidence
[...]; if a party wishes to establish some facts and persuade the arbitrators, it must
actively substantiate its allegations with convincing evidence”.%

The above approach by CAS arbitrators is consistent with the prevailing
view in the international arbitration community that there is “much in general to
recommend arbitrator passivity as regards the obtaining of factual and legal evidence”
and that it “will only be in limited special circumstances where arbitrators will take
initiatives in evidence with a view to favouring a more correct award, independently
of the parties’ submissions”.%

7.3 Tura Novit Curia

Another relevant issue concerns the application of the principle iura novit curia —
more precisely, iura novit arbiter” — in CAS arbitration. Whether the substantive
law governing the dispute is to be proven by the parties or is to be autonomously
investigated by the arbitrators is a very controversial issue in international
arbitration.”® Arbitrators, depending on their legal culture, tend to work on different
assumptions and to approach this issue as they do in their home courts.*

% Award CAS 2003/0/506 at para. 54.

% P. LANDOLT, Arbitrators’ Initiatives to Obtain Factual and Legal Evidence, in Arbitration
International,2012,vo.28,n0.2, 173-223, at 222-223.

7 See G. KAUFMANN-KOHLER, «lura novit arbitery — Est-ce bien raisonnable? Réflexions sur le
statut du droit de fond devant I’arbitre international, in A. Héritier Lachat, L. Hirsch (eds.), De
Lege Ferenda — Réflexions sur le droit désirable en I’honneur du Professeur Alain Hirsch,
Geneva, 2004, 71-78.

% Cf. International Law Association, International Commercial Arbitration Committee, Final Report:
Ascertaining the Contents of the Applicable Law in International Commercial Arbitration, Rio
de Janeiro, 2008, L. Radicati di Brozolo, M. Friedman (rapporteurs).

? See G. KAUFMANN-KOHLER, The Governing Law: Fact or Law? — A Transnational Rule on
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Under Swiss law “the principle ‘iura novit curia’, which is applicable to
arbitration proceedings, obliges [...] arbitrators to apply the law ex officio”'® and
permits arbitral tribunals to “adjudicate based on different legal grounds from those
submitted by the parties”.!°!

In CAS practice, arbitrators tend to scrutinize by themselves the rules of
sports organizations — which, although termed ‘rules’, have a contractual nature —
while they tend to rely on, but do not feel limited by, the parties’ submissions for
the knowledge and appraisal of any national law and related jurisprudence. Indeed,
in some CAS cases, parties have presented written and oral evidence by expert
witnesses (such as law professors) on issues of national law.'%?

In any event, even if Swiss law authorizes arbitral tribunals sitting in
Switzerland to inquire about the applicable law and conduct their own research,
CAS arbitrators must always refrain from taking the parties by surprise and may
not base their “decision on a provision or legal consideration which has not been
discussed during the proceedings and which the parties could not have suspected to
be relevant”.'® Accordingly, when in the course of the proceedings it appears that
some rules of law which the parties have not discussed might affect the outcome of
the case, CAS arbitrators should promptly raise such matter with the parties and
issue appropriate directions as to how the contents of the law will be ascertained
and discussed.

7.4 Discovery

The notion of “discovery” refers to the compulsory disclosure by one party, at the
other party’s request, of documents or other evidence related to the dispute. In
international arbitration some limited discovery is generally permitted.

Under Article R44.3 of the CAS Code, a panel — upon the other party’s
request or even on its own motion — may order one party to produce documents in
its custody or under its control. In order for a CAS panel to compel disclosure of
evidence, the party requesting discovery must demonstrate that the documents are
likely to exist and that they are likely to be relevant. Thus, in practice, CAS arbitrators
tend not to allow “fishing expeditions”, i.e. they do not grant discovery if the
request is too broad and does not describe in sufficient detail the specific requested
documents (or types of documents) and their relevance.

Helpful guidance for the parties on how to draft a request of discovery and
for CAS arbitrators on how to administer issues of discovery may be found in

Establishing its Content, in M. Wirth (ed.), Best Practices in International Arbitration, ASA
Special Series no. 26, 2006, 79-85.

10 Federal Tribunal, judgment 4P.114/2001 of 19 December 2001, at 3.a.

101 Federal Tribunal, Judgment 4A.400/2008 of 9 February 2009, Urquijo Goitia, at 3.1.

12 For example, this occorred in CAS 98/200 AEK, Slavia v. UEFA on issues of US antitrust law, in
TAS 2002/A/403-408 UCI vs. Pantani, FCI on issues of Italian law, and in CAS 2011/A/2426 Adamu
v. FIFA on issues of Swiss law.

103 Federal Tribunal, Judgment 4A.400/2008 of 9 February 2009, Urquijo Goitia, at 3.1.
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Article 3 of the IBA Rules on the Taking of Evidence in International Arbitration.'™

Since CAS arbitrators obviously lack the enforcement powers that a State
judge can have, when a party is requested to produce documents but does not
comply with the CAS order, the panel cannot enforce its order.

In principle, it is possible for the panel to ask for the assistance of the Swiss
judiciary under Article 184.2 PILA: “If the assistance of the judicial authorities of
the State is needed to take evidence, the arbitral tribunal or, with the consent of the
arbitral tribunal, a party may request the assistance of the judge at the seat of the
arbitral tribunal who shall apply his own law”. However, with reference to the
discovery of documents, this is hardly an effective remedy against a party not
willing to comply. A more effective remedy is the arbitrators’ power to draw “adverse
inferences” from a party’s unjustified failure to produce evidence. Indeed in practice,
CAS arbitrators may issue a new order, threatening the recalcitrant party to draw
adverse inferences from its lack of cooperation and most of the time, unsurprisingly,
the parties end up complying with the discovery order.

7.5 Witness Statements

In international arbitration it is commonly required that testimonial evidence be
submitted in writing prior to the hearing. The witness statement can be a summary
of the witness’s testimony or a detailed statement serving as a direct testimony.
The witness must then give oral evidence at the hearing, submitting to examination,
cross-examination by the other party and questioning by the arbitrators. The same
applies to both factual witnesses and expert witnesses.

The CAS Code is ambiguous as to whether the filing of witness statements
in CAS proceedings is mandatory. It merely states, for the ordinary procedure,
that any “witness statements shall be filed together with the parties’ submissions,
unless the President of the Panel decides otherwise” (third paragraph of Article
R44.1) and, for the appeals procedure, that the “witness statements, if any, shall
be filed together with the appeal brief [or the answer], unless the President of the
Panel decides otherwise” (Articles R51 and R55).

In CAS practice, it is not considered strictly mandatory to file witness
statements, but most CAS arbitrators instruct the parties to file them before the
hearing for two reasons: fairness, as it ensures that the parties play with all the
cards on the table, and efficiency, as it saves a good deal of time at the hearing.

Article R44.2 of the CAS Code allows the president of the panel to authorize
hearing witnesses and experts via tele-conference or video-conference. The president

104 See International Bar Association, /B4 Rules on the Taking of Evidence in International
Arbitration, 2010. The IBA Rules are considered to codify the status of Swiss arbitration law in this
respect. See B. BERGER, F. KELLERHALS, International and Domestic Arbitration in Switzerland,
2" ed., Berne, Stampfli Verlag, 2010, para. 1200, who emphasize that the IBA Rules of Evidence are
used by the arbitrators as a sort of handbook to decide procedural questions for which the applicable
arbitration rules do not contain any provision.
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of the panel, with the agreement of the parties, may also exempt a witness or
expert from appearing at the hearing if the witness or expert has previously filed a
written statement.

7.6 Expert Evidence

In some CAS cases expert testimony might be crucial, particularly in anti-doping
cases where biological, medical or statistical issues are at stake. Differently from
ordinary court cases, in CAS proceedings there is usually no preliminary question
of admissibility of the expert evidence; it is rather a matter of plausibility and
weight of the expert testimony.'%

In the Valjavec case, an international federation that had suspended an athlete
on the basis of the scientific opinion of a panel of biological passport experts!'%
argued that a CAS Panel should limit itself to check whether the panel of experts
“considered the correct issues and exercised its appreciation in a manner which
does not appear arbitrary or illogical”.!”” The CAS arbitrators rejected this approach
and, even acknowledging their own lack of scientific expertise, stated that a CAS
panel “cannot abdicate its adjudicative role”, quoting the Roman law principle
iudex peritus peritorum, i.e., the judge is the expert on the experts.'®

The Valjavec award so described the role of a CAS panel when confronted
with expert evidence: “the CAS Panel [must] determine whether the Expert Panel’s
evaluation (upon which UCI’s case rests) is soundly based in primary facts, and
whether the Expert Panel’s consequent appreciation of the conclusion [to] be derived
from those facts is equally sound. It will necessarily take into account, inter alia,
the impression made on it by the expert witnesses in terms of their standing,
experience, and cogency of their evidence together with that evidence’s consistency
with any published research”.!®

In De Bonis case the arbitrators reached a similar conclusion in assessing the
role of a CAS panel confronted with expert evidence: “This Panel is in a position to
evaluate and assess the weight of a (party-appointed) expert opinion submitted to
it. It does so by evaluating the facts, on which the expert opinion is based and by
assessing the correctness and logic of the conclusions drawn by the experts. In
fulfilling this task the Panel takes into account the statements and opinions of (all)
the parties. It is on the basis of this evaluation and balancing of the various
submissions that the Panel will form its own opinion on the facts and consequences
that follow thereof. This opinion may be in line with the evidence provided by a
party-appointed expert. However, the contrary may be equally true. The Panel’s

195 See C. Davies, Expert Evidence and the Court of Arbitration for Sport: A Question of Weight,
in International Sports Law Review, 2012, vol. 12, no. 2, 25-31.

1% See M. Coccla, The Athlete Biological Passport: Legal And Scientific Aspects, in International
Sports Law Review, 2013, vol.13, no. 1, 9-26.

17 See award CAS 2010/A/2235 UCI v Valjavec and OCS, at para. 78.

198 Jd. at para. 79.

109 Id
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activity is, thus, not a ‘pure referral’ to some other’s opinion”.!1

Therefore, on the basis of CAS jurisprudence, in assessing expert evidence
a CAS panel should particularly consider the following: (i) the expert witnesses’
respective standing, experience and publications, (ii) whether an expert’s opinion is
soundly based on the facts, (iii) whether the conclusions derived from those facts
are sound, correct and logic, and (iv) the consistency of the expert’s opinion with
published research.!!!

7.7 Evidence Illegally Obtained

The CAS has ruled that evidence that may have been gathered in violation of some
national law does not necessarily violate procedural public policy or personality
rights under Swiss law, and may thus be submitted to the CAS, if there is an
overriding public interest at stake.

In the groundbreaking Valverde case,'? the Spanish police gathered (during
the so-called “Operacion Puerto”) evidence including a blood bag, which supposedly
contained the blood of Mr Valverde. An Italian prosecutor who was pursuing a
criminal investigation in Italy, in cooperation with the Italian anti-doping prosecutor
of CONI, asked for such evidence through a so-called rogatory commission. The
Spanish judge permitted the Italian prosecutor to collect an aliquot of the blood
contained in said blood bag and to take it to Italy. Later on, when the aliquot of
blood had already been collected and transported to Italy (where a DNA test
confirmed that the blood belonged to Mr Valverde), the Spanish judge revoked
such permission and issued an order prohibiting to use such evidence in any legal
proceedings other than in the Spanish one. This evidence was anyway used by
CONI against Mr. Valverde at the Italian disciplinary proceedings and in appeal at
the CAS to ban him for two years from Italian competitions, and was later used
again by WADA and UCI to extend the sanction at worldwide level.

A first CAS panel ruled that this evidence could be introduced in the case,
stating that “the prohibition to rely on illegal evidence in State court proceedings is
not binding per se upon an arbitral tribunal. According to international arbitration
law, an arbitral tribunal is not bound by the rules of evidence applicable before the
civil State courts of the seat of the arbitral tribunal. As seen above, the discretion of
the arbitrator to decide on the admissibility of evidence is exclusively limited by
procedural public policy. In this respect, the use of illegal evidence does not
automatically concern Swiss public policy, which is violated only in the presence of
an intolerable contradiction with the sentiment of justice, to the effect that the

1% Award CAS 2009/A/2174 De Bonis v. CONI & UCI, at para. 9.4.

"I For a slightly different list, cf. C. Davies, Expert Evidence and the Court of Arbitration for
Sport: A Question of Weight, in International Sports Law Review, 2012, vol. 12, no. 2, 25-31, at
30.

12 CAS 2009/A/1879 Alejandro Valverde Belmonte v. CONI; CAS 2007/A/1396-1402 WADA &
UCI v. Alejandro Valverde Belmonte & RFEC.
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decision appears incompatible with the values recognized in a State governed by of
the rule of law”.!3

A second CAS panel dealing with the Valverde case stated that even “if the
Operacion Puerto evidence should be deemed to have been collected illegitimately
(quod non) it is noted that, under Swiss law — as Swiss counsel for the Appellants
and the RFEC agreed at the Hearing — such evidence can be used, even if it was
collected with violation of certain human rights, if there is an overriding public
interest at stake. In the case at hand, the internationally accepted fight against
doping is a public interest, which would outweigh a possible violation of Mr Valverde’s
personal rights”.!'4

The same principles were later confirmed in a corruption case concerning
the use for disciplinary purposes of video and audio recordings secretly obtained
by some journalists and partially published in the paper and electronic versions of a
newspaper.!!

8. Applicable Law

With regard to the law applicable to the merits, Article 187.1 PILA provides that an
arbitral tribunal must decide “according to the rules of law chosen by the parties or,
in the absence of such choice, according to the rules of law with which the action is
most closely connected”.

It must be noted that the primary connecting factor in Article 187.1 PILA is
the choice of law by the parties, with the “closest connection” being the subsidiary
connecting factor.!'® Therefore, if the parties have agreed on arbitration rules which
include a choice of law, such as the CAS Code, there is no room for the subsidiary
conflict rule set forth by the second part of Article 187.1.!"7

The rules concerning the law applicable to the merits are different in the
ordinary, appellate and Olympic procedures.

8.1 Applicable Law in CAS Ordinary Proceedings

With regard to CAS ordinary arbitration proceedings, Article R45 of the CAS Code
provides that the “Panel shall decide the dispute according to the rules of law
chosen by the parties or, in the absence of such a choice, according to Swiss law.
The parties may authorize the Panel to decide ex aequo et bono”.

Therefore, if the parties have expressly chosen a given law in a contract,
such law must definitely be applied to decide the merits of the dispute. However,

113 Award CAS 2009/A/1879 Alejandro Valverde Belmonte v. CONI, at paras. 134 ff.

114 Award CAS 2007/A/1396-1402 WADA & UCI v. Alejandro Valverde Belmonte & RFEC, at
para. 10.5.c.

115 See award CAS 2011/A/2426 Amos Adamu v. FIFA.

116 See P. KARRER, Art. 187, in S.V. Berti (ed.), International Arbitration in Switzerland, The
Hague, 2000, 479-531, at para. 59.

" Id. at para. 118.
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the contractual choice of law need not be explicit; it is indeed recognised under
Swiss law''® as well as CAS jurisprudence'' that the parties’ choice of law may
also be implicit, provided that it is demonstrated with reasonable certainty by the
terms of the contract or the circumstances of the case. For example, some
contractual clauses or other written evidence (such as exchange of correspondence)
making reference to some articles of the civil code of a certain country might
indicate that the parties have implicitly agreed on the application of the national law
of such country to the merits of the case.'?

If not even an implicit choice of law can be inferred in a given case, CAS
jurisprudence is very clear in stating that arbitrators will have to resort to the choice
of Swiss law residually made by Article R45 of the CAS Code, even if the case has
no connection whatsoever to Switzerland.'”' Indeed, as a CAS panel has stated,
given that “the parties have chosen the CAS to solve their dispute, they have also
chosen the CAS Code and thus — in the absence of a different choice of law in their
Contract — they have chosen Swiss substantive law”.!?

This rule of the CAS Code has been understandably criticized by some
commentators,'? but at least it has the merit of laying down a clear solution which
helps the parties focusing on the merits of the dispute without having to spend
considerable time in discussing conflict-of-law issues.

8.2 Applicable Law in CAS Appeals Proceedings

With regard to CAS appeals proceedings, Article R58 of the CAS Code provides as
follows: “The Panel shall decide the dispute according to the applicable regulations
and, subsidiarily, to the rules of law chosen by the parties or, in the absence of such
a choice, according to the law of the country in which the federation, association or
sports-related body which has issued the challenged decision is domiciled or
according to the rules of law the Panel deems appropriate. In the latter case, the
Panel shall give reasons for its decision”.

Typically, in appeals arbitration proceedings, the parties are bound by the
rules of the competent international sports organization and CAS Panel apply,
primarily, the sports organization’s rules material to the dispute. Indeed, Swiss law
allows the parties to choose even “rules of law” (“régles de droit” in French)
which are not State laws, such as the private rules and regulations adopted by
sports organizations. For example, this is what normally occurs in the many appeals
to the CAS against FIFA decisions in matters related to the transfer and status of
players.

18 Jd. at paras 88-89.

119 See, e.g., awards CAS 2002/0/373; CAS 2006/0/1127.

120 See award CAS 2010/0/2237.

12 See awards CAS 96/161 International Triathlon Union (ITU) v. Pacific Sports Corp. Inc.,
CAS 2003/0/482, CAS 2003/0/486.

122 Award CAS 2010/0/2237, at para. 136.

123 See A. RiGozzi, L arbitrage international en matiére de sport, Basel, Helbing & Lichtenhahn,
2005, 596-597.
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As many international federations are domiciled in Switzerland, substantive
Swiss law is often applied on a subsidiary basis, as “the law of the country in which
the federation, association or sports-related body which has issued the challenged
decision is domiciled”. However, CAS arbitrators may also apply — giving reasons
— other rules of law, the application of which they deem appropriate, such as other
national laws, general principles of law or the so-called lex sportiva.

For example, a CAS panel ended up applying Paraguayan law, reasoning as
follows: “The Panel remarks that the ‘applicable regulations’ are all FIFA rules
material to the dispute at stake [...]. As to any applicable State law, pursuant to
Article R58 of the Code, the Panel finds that it would be inappropriate to apply
substantive Swiss law to the various contracts signed between the Player [...] and
the Appellant [...], as they have no connection whatsoever with Switzerland. The
Panel remarks that [those] Contracts were drafted and signed in Paraguay between
a Paraguayan citizen and a Paraguayan football club, set out the rules for activities
mainly taking place in Paraguay and include several explicit references to Paraguayan
law [...]. Accordingly, the Panel finds that [those] Contracts are solely connected
with Paraguayan law. Taking also into account that in their written submissions, as
well as during the hearing, all parties have repeatedly made reference to Paraguayan
civil and labour law, the Panel deems appropriate that [those] Contracts be governed
by Paraguayan law and not by Swiss law. Further, the Panel finds that, in accordance
with Article R58 of the Code, any other aspect of the present dispute which is not
covered by the FIFA regulations must be governed by Swiss law [...]. In this
respect, the Panel points out that it is certainly appropriate to apply Swiss law to
the contract of 21 January 2005 between the Player and St. Gallen, as the Player
must perform its activities in Switzerland for a Swiss employer under the rules of
the Swiss football federation”.'*

Then, a CAS panel may decide not to apply some federation’s regulations or
foreign laws if it considers them to be incompatible with Swiss “public policy”
(“ordre public” in French), in accordance with Article 190 PILA, as exemplified in
the following CAS award: “The rules of law primarily applicable, such as the FIFA
Regulations, cannot validly contradict a mandatory rule of Swiss law if this would
result in the impairment of essential and generally recognized Swiss legal values,
i.e. Swiss public policy. [...] The reservation of public policy may lead to discard
the application of the rules of law chosen pursuant to art. 187 PILA”.!%

8.3 Applicable Law in CAS Olympic Proceedings

With regard to Olympic arbitration proceedings, Article 17 of the Olympic Arbitration
Rules provides as follows: “The Panel shall rule on the dispute pursuant to the
Olympic Charter, the applicable regulations, general principles of law and the rules
of law, the application of which it deems appropriate”.

124 Award CAS 2005/A/878 Club Guarani v. Gonzdlez Ferreira & FC St. Gallen.
125 Award CAS 2005/A/983-984 Club Periarol v. Bueno, Rodriguez & PSG.
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Accordingly, CAS Olympic panels have ample latitude in selecting the law to
be applied to a given case. Obviously, most Olympic cases are decided on the basis
of the Olympic Charter and of the sports regulation of the concerned international
federation.

However, various panels have applied general principles of law such as the
principle of estoppel'?® and the principle of res judicata.

For example, in the Salt Lake City case CAS 02/06, the panel applied “the
doctrine of ‘estoppel by representation’ a doctrine firmly established in common
law and known in other legal systems even though under a different heading (e.g.
reliance in good faith, venire contra factum proprium). This doctrine which the
Panel applies as a general principle of law (art. 17 of the CAS ad hoc Rules) is
defined as ‘An estoppel that arises when one makes a statement or admission that
induces another person to believe something and that results in that person’s
reasonable and detrimental reliance on the belief”” (citations omitted).

It is interesting to note that the last part of Article 17 of the Olympic Arbitration
Rules (“the rules of law, the application of which it deems appropriate”) permits
CAS Olympic panels to resort to a wide variety of rules, such as national laws,
public international law and lex sportiva.

An illustration of the application of public international law can be found in
the Perez and Miranda cases, decided at the Sidney Olympic Games, where the
issues of nationality and citizenship as well as the notion of statelessness were
discussed."”’

8.4 The Application of Lex Sportiva

As seen supra, both Article R58 of the CAS Code in appeals proceedings and
Article 17 of the Olympic Arbitration Rules should be considered to allow CAS
panels to apply principles of lex sportiva to solve a dispute. However, it is not
easy to define what lex sportiva is. Indeed, there has been much discussion in the
legal literature about the notion of lex sportiva,'?® reminding of the recurring debate

126 See D. D1 PietrO, Rules of Interpretation of International Statutes and Application of Venire
Contra Factum Proprium and Estoppel in the Case Law of CAS Tribunals, in International
Sports Law Review, 2004, vol. 4, no. 4, 79-84.

127 See awards CAS OG 00/01, USOC & USA Canoe/Kayak v. IOC, CAS OG 00/03 Arturo
Miranda v. IOC, CAS OG 00/05 Angel Perez v. IOC, CAS OG 00/08 Arturo Miranda v. 10C,
CAS OG 00/09 in the matter Angel Perez.

128 With varied conceptions of lex sportiva, cf. RC.R. SIEKMANN, J. SoEx (eds.), Lex Sportiva: What
is Sports Law?, Springer, 2012; F. LatTY, La lex sportiva. Recherche sur le droit transnational,
Leiden-Boston, Martinus Nijhoff Publishers, 2007; M.J. BELorr QC, Is there a Lex Sportiva?, in
International Sports Law Review, 2005, vol. 5, no. 3, 49-60; L. CasiNi, The Making of a Lex
Sportiva. The Court of Arbitration for Sport « The Providery, IIL] Working Paper 2010/5 (Global
Administrative Law Series), in www.iilj.org/publications/documents/2010-5.Casini.pdf; J.A.R.
NAFZIGER, Lex Sportiva, in The International Sports Law Journal, 2004,vol. 1-2, 3-8; K. FOSTER,
Lex Sportiva and Lex Ludica: The Court of Arbitration for Sport’s Jurisprudence, in L.S.
Blackshaw, R.C.R. Siekmann, J. Soek (eds.), The Court of Arbitration for Sport 1984-2004, The
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among commercial arbitration specialists about lex mercatoria.'”

The term lex sportiva has become quite successful, despite its being an odd
mixture of a Latin word (/ex) and an Italian one (sportiva). Besides the terminology,
the concept of lex sportiva has been characterized in different manners, on the one
hand being stretched to the point of including in it all the written rules issued by
international sports organizations'* and, on the other hand, confining it to CAS
awards.'?!

It is submitted here that, as already remarked a few years ago,'*? lex sportiva
is constituted by a set of unwritten legal principles of sports law, deriving from the
interaction between sports rules and general principles of law, developed and
consolidated along the years through the arbitral settlement of sports disputes, both
at the CAS and at other dispute settlement institutions specialized in sports.'3

An illustration of an important principle of lex sportiva can be found in the
various CAS cases — especially Olympic cases — where the so-called “field of play”
doctrine was developed.'3* Indeed, “pursuant to the long-established line of CAS
jurisprudence, the CAS will only review a field-of-play decision in circumstances
of the decision having been taken arbitrarily or in bad faith”.'3

It is not a matter of lack of jurisdiction but it is rather an exercise of self-
restraint by CAS arbitrators, who do not want to alter a decision taken by a referee
or a judge on the field, even when that decision — with the benefit of hindsight — is
recognized as wrong, unless it is demonstrated that there has been arbitrariness or
bad faith (e.g. due to corruption) in arriving at such decision: “An error identified
with the benefit of hindsight, whether admitted or not, cannot be a ground for
reversing a result of a competition”.!*¢ Evidently, the need to prove arbitrariness or
bad faith “places a high hurdle that must be cleared by any Applicant seeking to
review a field of play decision. However, if the hurdle were to be lower, the flood-
gates would be opened and any dissatisfied participant would be able to seek the

Hague, TMC Hasser Press, 2006, 420-440; A. ERBSEN, The Substance and Illusion of Lex Sportiva,
in L.S. Blackshaw, R.C.R. Siekmann, J. Soek (eds.), The Court of Arbitration for Sport 1984-
2004, The Hague, TMC Hasser Press, 2006, 441-454.

122 For example, cf. Y. ForTiErR CC QC, The New, New Lex Mercatoria, or, Back To The Future, in
Arbitration International, 2001, vol. 17, no. 2, 121-128; T. ScuuLrz, Some Critical Comments on
the Juridicity Of Lex Mercatoria, in Yearbook of Private International Law, 2008, vol. 10, 667-
710.

130 See F. Latty, La lex sportiva. Recherche sur le droit transnational, Leiden-Boston, Martinus
Nijhoff Publishers, 2007, 36.

31 J.A.R. NAFZIGER, Lex Sportiva, in The International Sports Law Journal, 2004,vol. 1-2, 3-8, at
3.

132 See M. Cocclia, Fenomenologia della controversia sportiva e dei suoi modi di risoluzione, in
Rivista di diritto sportivo, 1997, 605-628, at 621.

133 For the first clear reference to lex sportiva (although termed /ex ludica) in a CAS award, see
CAS 98/200 AEK Athens and Slavia Prague v. UEFA, at para. 188.

134 See awards CAS OG 96/06 Mendy v. AIBA, CAS OG 00/13 Segura v. IAAF.

135 See award CAS OG 12/10, Swedish National Olympic Committee & Swedish Triathlon
Federation v. International Triathlon Union, at para. 7.1.

136 Award CAS 2004/A/704 Yang Tae Young v. FIG, at para. 4.7.
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review of a field of play decision”.’*” Indeed, sport does not easily tolerate that
results obtained on the field are reversed in court, and “any contract that the player
has made in entering into a competition is that he or she should have the benefit of
honest ‘field of play’ decisions, not necessarily correct ones”.!?8

Another principle of lex sportiva which has often been applied by CAS
panels, yielding the annulment of several decisions adopted by international sports
organizations, is the requirement of “procedural fairness”. Itis indeed a fundamental
principle accepted by the whole sporting community that participants in sporting
events (athletes, clubs, etc.) should be treated fairly by sports regulators and
organizers: “under CAS jurisprudence the principle of procedural fairness is surely
among the unwritten principles of sports law to be complied with by international
federations”.!*

An illustration of the application of the principle of procedural fairness can
be found in CAS 2008/0/1455, where the panel annulled the decision of an
international federation to change at a very late stage the Olympic qualification
system for the athletes of one continent, to the detriment of some competitors who
had already planned their training and competitions on the basis of the previous
qualification system: “the Panel is of the opinion that an attempt to alter the Olympic
qualification process with retrospective effect at such a late stage — a few months
before the Olympic Games — would violate the principle of procedural fairness.
[...] The Panel notes that the Olympic Charter requires international federations to
propose to the IOC their qualification systems ‘three years before the Olympic
Games’. Even if this term was not to be intended as a strict deadline, it is nonetheless
a clear indication that crucial considerations of procedural fairness towards its
members require international federations to announce at a reasonably early stage
the Olympic qualification process and not to alter it when the national federations
and their athletes have already started the sporting season leading to the Olympic
Games”.'%

9. Appeals against CAS Awards

As already mentioned, since the seat of each CAS arbitration is in Switzerland
(Article R28 of the CAS Code), the action to set aside a CAS award must be
lodged with the Swiss Supreme Court, i.e. the Federal Tribunal. It must be noted
that only true arbitral awards (either partial or final) can be challenged and not
mere orders or other procedural instructions issued by the CAS panel or the President
of a CAS Division.

137 See award CAS OG 02/07 Korean Olympic Committee v. International Skating Union, at
para. 5.2.

138 Award CAS 2004/A/704 Yang Tae Young v. FIG, at para. 3.13.

139 Award CAS 98/200 AEK, Slavia v. UEFA, at para. 190. See also the awards CAS 2002/0/410
and CAS OG 02/006, NZOC v. FIS, I0C, SLOC.

140 Award CAS 2008/0/1455, paras. 6.11 and 6.17.
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Pursuant to Article 192.1 PILA, parties might in principle waive their right to
challenge a CAS arbitral award by agreeing to exclude the jurisdiction of the Federal
Tribunal. However, the Federal Tribunal has specified that a sports organization
may not validly insert in its rules such waiver agreement in relation to disputes
between the sports organization itself and an athlete —a so-called “vertical dispute”
— given that the athlete’s consent to such a waiver of any challenge against a future
CAS award would not rest on a completely free will.'*!

There is a limited number of situations that may allow a party that has
received an unfavourable CAS award to try and obtain that the Federal Tribunal
set aside such award.'*? Limiting here the analysis to CAS international awards,'*
a party may only invoke the following grounds for annulment pursuant to Article
190.2 PILA:

“[The award] may be challenged only:

a. if a sole arbitrator was designated irregularly or the arbitral tribunal was
constituted irregularly;
if the arbitral tribunal erroneously held that it had or did not have jurisdiction;

c. ifthe arbitral tribunal ruled on matters beyond the claims submitted to it or if it
failed to rule on one of the claims;

d. ifthe equality of the parties or their right to be heard in an adversarial proceeding
was not respected;

e. ifthe award is incompatible with public policy”.

It must be noted that the Federal Tribunal does not reopen the case as it
issues its decisions only on the basis of the facts that were established by the CAS
panel; essentially, the Federal Tribunal merely examines whether or not the arguments
raised against the award are well-founded and does not rectify or supplement ex
officio the findings of the arbitrators, even when the facts were established in a
manifestly inaccurate manner or in violation of the law.!#*

The five grounds for annulment set forth by Article 190.2 PILA are shortly
addressed hereinafter.

9.1 Irregular Constitution of the CAS Panel

Pursuant to Article 190.2(a) PILA, a CAS award may be challenged if the sole

14 Federal Tribunal, Judgment 4P.172/2006 of 22 March 2007, Carias, at 4.3.2.2.

12 See A. RiGozzi, Challenging Awards of the Court of Arbitration for Sport, in Journal of
International Dispute Settlement, 2010, vol. 1, no. 1, 217-265; D. AkikoL, Review of the Recent
Case Law of the Swiss Federal Tribunal, in C. Miiller, A. Rigozzi (eds.), New Developments in
International Commercial Arbitration, Zurich, 2011, 119-175.

143 A CAS arbitration, and thus the ensuing award, is “international” if at least one of the parties to the
dispute has neither its domicile nor its habitual residence in Switzerland at the time of conclusion of
the arbitration agreement (Article 176 PILA). In such case, the CAS arbitration is governed by
Chapter 12 PILA. A CAS “domestic” awards (i.e. with all parties domiciled or habitually resident in
Switzerland) must also be challenged before the Federal Tribunal (Article 389 Civil Procedure Code)
but on grounds which slightly differ from those listed under Article 190.2 PILA.

144 Federal Tribunal, Judgment 4A_234/20101 of 29 October 2010, Valverde I, at2.1-2.2.
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arbitrator was designated irregularly or, in instances where an arbitral panel is
appointed, if the panel was constituted irregularly.

Such ground for annulment may be invoked if (i) the appointment procedure
set forth by the applicable rules was not complied with, or if (ii) an appointed
arbitrator was not independent or impartial. The first situation is unlikely to occur
in CAS proceedings; in fact, only the latter situation can be considered as actually
problematic. In any event, even though several CAS awards have been challenged
on the basis of lack of independence or impartiality of an arbitrator, thus far the
Federal Tribunal has never set aside a CAS award for this reason.

The issue of the independence and impartiality of CAS arbitrators has already
been discussed supra at 4.4, and it is here made reference to those considerations.

9.2 Jurisdiction Wrongly Retained or Declined

According to Article 190.2(b) PILA, a party can appeal an award if it believes that
the CAS panel erroneously assessed whether it had jurisdiction. The Federal Tribunal
annulled for this reason the following CAS awards: CAS 2008/A/1564 WADA v.
Busch & IIHF," CAS 2009/A/1767 Thys v. ASA,'** CAS 2010/0/2250,'*" and
CAS 2010/0/2197.14

To challenge a CAS award for having wrongly retained jurisdiction, the
interested party must have already raised the jurisdictional issue at the outset of the
arbitration proceedings: “the defence of lack of jurisdiction must be raised before
any defence on the merits. This is in conformity with the rule of good faith embodied
atArticle 2.1 CC, which applies to all realms of the law, including civil procedure.
Stated differently, the rule at Article 186.2 PILA means that the arbitral tribunal in
front of which the respondent proceeds on the merits without reservation acquires
jurisdiction from that very fact. Hence he who addresses the merits without
reservation in contradictory arbitral proceedings involving an arbitral matter thereby
recognizes the jurisdiction of the arbitral tribunal and definitely loses the right to
challenge the jurisdiction of the tribunal. However, the respondent may state its
position on the merits in an alternate way, only for the case in which the defence of
lack of jurisdiction would be rejected, without thus tacitly accepting the jurisdiction
of the arbitral tribunal”.'*

Interestingly, in the light of a recent judgment rendered by the Federal
Tribunal, it would seem that the non-compliance with the time limit for an appeal
to the CAS should not be considered as a jurisdictional issue, but rather as a matter
of inadmissibility.!*® Therefore, in case of challenges against a CAS award based

145 Annulled by the Federal Tribunal, Judgment 4A_358/2009 of 6 November 2009, Busch.
146 Annulled by the Federal Tribunal, Judgment 4A_456/2009 of 3 May 2010, Thys.

147 Annulled by the Federal Tribunal, Judgment 4A_627/2011 of 8 March 2012, ITHF.

148 Annulled by the Federal Tribunal, Judgment 4A 244/2012 of 17 January 2013.

9 Federal Tribunal, Judgment 4A 386/2010 of 3 January 2011, Valverde II, at 5.2.

150 Federal Tribunal, Judgment 4A_488/2011 of 18 June 2012, Pellizotti.,at 4.3.1.
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on this point, the Federal Tribunal would probably hold that the expiry of the time
limit for the appeal to the CAS is not reviewable under Article 190.2(b) PILA.
However, the Federal Tribunal has ultimately left the issue open because it has
deemed as “not necessary to issue a definitive decision as to whether or not failure
to comply with the time limit affects the jurisdiction of the CAS”.!3!

The relevant issue of the legitimacy of CAS arbitration clauses “by reference”
has already been discussed supra at 3.3, and it is here made reference to those
considerations.

9.3 Award Ultra, Extra or Infra Petita

Article 190.2(c) PILA allows a party to challenge an award if the arbitrators have
made an adjudication ultra petita or extra petita or infra petita. The petitioner
must thus demonstrate that the CAS panel adjudicated beyond (u/tra), or differently
than (extra), what the parties sought in their motions for relief (petita), or that the
CAS panel omitted to adjudicate (infra) a claim included in the parties’ motions for
relief (petita).

It must be considered that the challenged award’s ruling must only be
compared to what the parties have actually requested in their prayers for relief and
not to the legal arguments that the parties have submitted to support their requests.
Indeed, arbitral tribunals sitting in Switzerland may rely on legal arguments different
than those submitted by the parties: “In application of the principle ‘jura novit
curia’, insofar as a conclusion is sufficiently reasoned, [an arbitral tribunal] does
not adjudicate ultra or extra petita if it relies on legal arguments that were not
invoked, as in such instance it merely gives a different qualification to the facts of
the case”.'>?

In any event, it must be noted that, thus far, the Federal Tribunal has set
aside no CAS award for this reason.

9.4 Violation of Due Process

Pursuant to Article 190.2(d), the parties may challenge a CAS award if there exists
a violation of due process during the arbitral proceedings. To date, the Federal
Tribunal has set aside three CAS awards (or parts thereof) for having violated due
process rights: CAS 2005/A/951 Caiias v. ATP,>* CAS 2007/A/1371 Urquijo Goitia
v. da Silva Musiz,"* and CAS 2010/0/2166.'%

One of the due process rights protected by this provision is the principle of
equal treatment. Under this principle, the parties must be reasonably given the

151 1d.

132 Federal Tribunal, Judgment AFT 120 1T 172, at 175. Cf. supra at 7.3.

153 Annulled by the Federal Tribunal, Judgment 4P.172/2006 of 22 March 2007, Carias.

154 Annulled by the Federal Tribunal, Judgment 4A_400/2008 of 9 February 2009, Urquijo Goitia.
155 Annulled by the Federal Tribunal, Judgment 4A_600/2010 of 17 March 2011, Chess Federations.
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same opportunity to present their cases during the arbitral proceedings. In other
terms, the arbitrators must treat the parties in a similar manner at every stage of the
CAS proceedings. !¢

The second due process right that is protected by Swiss law is the right to
be heard in adversarial proceedings. The requirement that a party be heard gives
each party the right to submit evidence and arguments with respect to all the facts
which are essential to the judgment, to represent their legal standpoint, to take part
in the hearings and to have access to the arbitration file.!>” The requirement of
adversarial proceedings (in French “principle du contradictoire”) guarantees that
the parties will have the right to examine each others’ evidence and arguments, as
well as be given the opportunity to rebut them.

The right to be heard also implies that, as already mentioned, a CAS panel
cannot take the parties by surprise and must render its ruling only on grounds that
the parties had the opportunity to discuss.'*®

It is important to point out that the right to be heard does not guarantee that
a CAS panel’s findings must be correct and not contradict the evidence. In this
regard, the Federal Tribunal stated that “a finding that is obviously wrong and in
contradiction to the records is not in itself sufficient to set aside an arbitral award.
The right to be heard does not contain any right to a substantively correct decision”.'®
Moreover, the right to be heard does not entitle the parties to require that a CAS
international arbitral award set out detailed reasons for the decision taken, even
though there is a “minimum requirement arising from the principle of the right to be
heard to review the issues relevant for the decision and to address them”.'®

Then, the right to be heard does not require that a hearing be public;'®! in
fact, a public CAS hearing might often pose serious security problems in view of
the fact that many parties to CAS cases are clubs or athletes with plenty of
supporters, while CAS arbitrators do not dispose of bailiffs or guards for maintaining
order and security in the courtroom. !

9.5 Violation of Public Policy
Finally, Article 190.2(e) PILA requires that a CAS award be set aside if it is

incompatible with “public policy”, which must be distinguished between “procedural
public policy” and “substantive public policy”. To date, the Federal Tribunal has

156 Federal Tribunal, Judgment 4A_488/20111 of 18 June 2012, Pellizotti, at 4.4.1.

157 Federal Tribunal, Judgment 4P.105/2006 of 4 August 2006, Sheikh Hazza, at 7.1.

158 See supra at 7.3.

159 Federal Tribunal, Judgment 4P.105/2006 of 4 august 2006, Sheikh Hazza, at 7.4.

10 Federal Tribunal, Judgment 4A_162/2011 of 20 July 2011, Milutinovic, at 2.1.2 (citation omitted).
161 Federal Tribunal, Judgment 4A_612/2009 10 February 2010 Pechstein, at 4.1.

12 The issue of the lack of public hearing in CAS proceedings is currently pending before the European
Court of Human Rights, as Ms Pechstein has argued that this is incompatible with Article 6.1 of the
European Convention on Human Rights; European Court of Human Rights, Application no. 67474/10,
Claudia Pechstein v. Switzerland, filed on 11 November 2010.
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set aside two CAS award based on this ground for annulment, one for having
violated procedural public policy (CAS 2009/A/1765 Benfica Lisboa v. Atlético
Madrid & FIFA'®) and one for having violated substantive public policy (CAS
2010/A/2261-2263 Matuzalem & Real Zaragoza v. FIFA'*).

A CAS award may be held in violation of public policy whenever it breaches
the essential and widely recognized values which, according to conceptions prevailing
in Switzerland, should constitute the foundation of all legal systems.'®

Procedural public policy is breached “in case of violation of fundamental
and generally recognized procedural principles, the disregard of which contradicts
the sense of justice in an intolerable way, so that the decision appears absolutely
incompatible with the values and legal system of a state ruled by laws”.!® For
example, an award that disregards the conclusive and preclusive effects of res
Jjudicata'® is in clear breach of procedural public policy. '

Substantive public policy is breached when an award “disregards some
fundamental legal principles and consequently becomes completely inconsistent
with the important, generally recognized values, which according to dominant
opinions in Switzerland should be the basis of any legal order”.!® As an illustration,
the Federal Tribunal routinely puts forward a non-exhaustive list of principles of
substantive public policy, such as “the rule of pacta sunt servanda, the prohibition
of abuse of rights, the requirement to act in good faith, the prohibition of expropriation
without compensation, the prohibition of discrimination and the protection of
individuals lacking the legal capacity to act™.!”

9.6 Concluding Remarks on Appeals against CAS Awards

The Federal Tribunal operates as a welcome deterrent against possible unsound
administration of arbitration proceedings by CAS arbitrators.

However, considering that as of late the number of challenges against CAS
awards has exponentially increased, to the point that “almost half of the Supreme
Court’s case load relating to international arbitration now concerns CAS awards”,!”!
the number of annulled CAS awards is statistically aligned with that of annulled

19 Annulled by the Federal Tribunal, Judgment 4A_490/2009 of 13 April 2010, Atlético/Benfica.

194 Annulled by Federal Tribunal, Judgment 4A_558/20111 of 27 March 2012, Matuzalem.

165 See Federal Tribunal, Judgment 4P.278/2005 of 8 March 2006, ATF 132 I11 389, Tensacciai, at
2.2.2.

1% Federal Tribunal, Judgment 4A_490/2009 of 13 April 2010, Atlético/Benfica, at 2.1.

167 Cf. International Law Association, Final Report on Res Judicata and Arbitration, Report of the
ILA Seventy-First Conference, Toronto, 2006, International Commercial Arbitration Committee, in
www.ila-hq.org/en/committees/index.cfim/cid/19.

18 See Federal Tribunal, Judgment 4A_490/2009 of 13 April 2010, A¢tlético/Benfica.

19 Federal Tribunal, Judgment 4A_558/2011 27 March 2012, Matuzalem, at 4.1.

170 Id

7 A. Ricozzi, Challenging Awards of the Court of Arbitration for Sport, in Journal of
International Dispute Settlement, 2010, vol. 1, no. 1,217-265, at 217.
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awards resulting from commercial arbitration.'”

In view of that, parties and their counsel should carefully study the legal
situation before challenging a CAS award, as the chances of winning an appeal are
quite limited, while the costs are unfortunately not negligible.

10.  Concluding Remarks

In 2014 the CAS will have been in existence for thirty years. There can be no
doubt that in these thirty years the CAS has reshaped sports law through the
constant development of a true jurisprudence.

Indeed, CAS panels invariably tend to follow CAS precedents, something
that is quite unusual in arbitral justice.'” Almost all CAS awards include multiple
references to previous CAS awards. Unsurprisingly, parties appearing before the
CAS regularly invoke the precedential value of earlier CAS decisions or, conversely,
distinguish their cases from previous ones.

A prominent commentator submitted that there exists a true stare decisis
doctrine within CAS arbitration.'” CAS panels themselves, however, seem more
cautious: “in arbitration there is no stare decisis. Nevertheless, the Panel feels that
CAS rulings form a valuable body of case law and can contribute to strengthen
legal predictability in international sports law. Therefore, although not binding,
previous CAS decisions can, and should, be taken into attentive consideration by
subsequent CAS panels, in order to help developing legitimate expectations among
sports bodies and athletes”.!”” Similarly, another CAS panel stated as follows: “In
CAS jurisprudence there is no principle of binding precedent, or stare decisis.
However, a CAS Panel will obviously try, if the evidence permits, to come to the
same conclusion on matters of law as a previous CAS Panel”.'7®

Accordingly, it does not seem that there is a true stare decisis doctrine in
CAS arbitration; this is confirmed by the fact that some CAS panels have decided
differently from previous panels on the same issue.!”” However, the fact that CAS
panels always accord to previous CAS awards a substantial precedential value
cannot be underestimated. Indeed, CAS arbitrators follow as much as possible the

172 See H. STuTZER, M. BOScH, Federal Supreme Court overturns a CAS Award for lack of
Jjurisdiction — has the CAS a quality issue? No!, in Arbitration Newsletter Switzerland, 3 April
2013, in www.thouvenin.com.

173 See G. KaAUFMANN-KOHLER, Arbitral Precedent: Dream, Necessity or Excuse?, in Arbitration
International, 2007, vol. 23, no. 3,357-378.

174 1d. at 366.

175 Final Award CAS 2009/A/1545 Anderson et al. v. IOC, at para. 116, quoting CAS 97/176 UCI v.
Jogert & NCF, at para. 40.

176 Award CAS 2004/A/628 IAAF v. USA Track & Field and Jerome Young, at para. 73.

177 See for example the contradicting awards issued by CAS panels with regard the application of
article 17 of the FIFA Regulations for the Status and Transfer of Players to the issue of compensation
for breach of contract due by football players to their former clubs: CAS 2007/A/1298-1299-1300
Wigan Athletic FC & Webster v. Heart of Midlothian; CAS 2008/A/1519-1520 FC Shakhtar
Donetsk v. Matuzalem, Real Zaragoza & FIFA.
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solutions arising from CAS precedents and are very reluctant to depart from them,
unless there are very compelling reasons to do it. If it is not stare decisis, it is not
very far from it.

As a result, the most important legacy of the first thirty years of CAS
arbitration is the undeniable fact that CAS arbitrators have been building a consistent
body of case law and, in doing so, they have given credibility and predictability to
the CAS dispute settlement process and contributed to the steadiness and coherence
of the whole international sports legal system.



EUROPEAN SPORTS LAW AND POLICY BULLETIN 1/2013

DISPUTE RESOLUTION AT THE FEDERATION INTERNATIONALE DE
FOOTBALLASSOCIATION AND ITS JUDICIAL BODIES

by Omar Ongaro and Marc Cavaliero”

SummaRry: 1. The Dispute Resolution Chamber and the Players’ Status Committee
of FIFA —11. The judicial bodies of FIFA

Abstract:

FIFA defends the principle according to which, as a general rule, disputes between
the members of the football movement should be dealt with and settled within the
structures of organised football, i.e. by sporting decision-making bodies. Bearing
this principle in mind, in the field of players’ status FIFA has created and
implemented a successful dispute resolution system that it puts at disposal of the
various stakeholders, i.e. member associations, clubs, players, coaches as well
as licensed match and players’agents, in order to deal with the various litigations
that might arise amongst them, mainly of a contractual nature.

In this contribution the relevant decision-making bodies within the
pertinent dispute resolution system shall be briefly introduced, as well as their
respective competences. Furthermore, the presentation aims at describing FIFA's
competence/jurisdiction to hear a series of specific disputes and at touching on
the delimitations with regard to ordinary courts of law and possibly existing
national decision-making bodies established within the framework of a member
association.

FIFA has also put in place judicial bodies that are capable of imposing a
wide range of sanctions in case of breach of the FIFA regulations. The scope of
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action of these judicial bodies is immense and covers a number of different
situations. The scope of action of the FIFA judicial bodies is necessary for a
proper functioning of FIFA and for its member associations and officials as well
as for a correct and uniform application of the diverse regulations by stakeholders.

Thus, in the second part of the chapter, the three FIFA judicial bodies of
FIFA — the FIFA Disciplinary Committee, the FIFA Appeal Committee and the
FIFA Ethics Committee — will be briefly introduced, with a focus on the FIFA
Disciplinary Committee and the enforcement procedure that has been implemented
at FIFA level and the extension procedure of sanctions taken at national level to
have worldwide effect.

L THE DISPUTE RESOLUTION CHAMBER AND THE PLAYERS’STATUS
COMMITTEE OF FIFA

1. Introduction

1.1 General remarks

For those involved in sports law and in particular, in football matters, there is most
certainly no need to recall that the current dispute resolution system established
within the structures of the Fédération Internationale de Football Association (FIFA)
is one of the most important outcomes of the complete revision of the various rules
pertaining to the international transfer of players carried out back in the year 2000,
respectively early 2001. Like most of the principles currently contained in the
Regulations on the Status and Transfer of Players (hereinafter: the Regulations),’
the basis of the relevant system is to be found in the agreement reached between
FIFA, Union des associations européennes de football (UEFA) and the European
Commission in March 2001. Besides addressing topics of substantive nature, namely
the contractual stability,’ the protection of minors,* the training of young players?
as well as the solidarity in the football world,® the said agreement also explicitly
referred to the creation of a dispute resolution system. It is within the scope of this
background that with the coming into force of the 2001 edition of the Regulations
on 1 September 2001, FIFA laid the fundament for the implementation of a dispute
resolution and arbitration system’ that has rapidly become more and more popular

2 Available at www.fifa.com/aboutfifa/officialdocuments/doclists/laws.html: Regulations Status and
Transfer 2012.

3 Cf. Chapter IV, art. 13 et seqq. of the Regulations: Maintenance of contractual stability between
professionals and clubs.

4 Cf. Chapter V1., art. 19 et seq. of the Regulations: International transfers involving minors; and also
Annexe 2 to the Regulations: Procedure governing applications for first registration and international
transfer of minors.

3 Cf. art. 20 in conjunction with Annexe 4 of the Regulations: Training compensation.

¢ Cf. art. 21 in conjunction with Annexe 5 of the Regulations: Solidarity mechanism.

7 Cf. art. 42 of the 2001 edition of the Regulations.
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and today enjoys a high grade of recognition, credibility and acceptance.

The pertinent dispute resolution system provides the various stakeholders
with efficient means suitable to settle their mainly contractual litigations within the
football family without the need to seek redress before civil courts. The ever-
growing popularity of the system in particular also in relation to employment-
related disputes between clubs and players of an international dimension weights
even more if one is to consider that, in order to satisfy corresponding requests
from the European Commission and to respect constitutional rights under certain
public legislations, players and clubs are not barred from referring their employment-
related litigations to ordinary courts.®

While the first edition of the Regulations providing for such a system did
not address in detail the question of jurisdiction and thus left a certain space for
discussions, with the aim to ameliorate the situation in the 2005 edition of the
Regulations that came into force on 1 July 2005 an entire chapter was dedicated to
that specific aspect.’ Since then, the relevant Regulations provide for clear rules
pertaining to both, 1) the competence of FIFA to deal with specific disputes between
players and clubs, coaches and clubs or member associations, and clubs against
clubs,'® and, ii) the various competences of the different decision-making bodies
within FIFA dealing with the relevant disputes, i.e. the Players’ Status Committee
and its Single Judge, the Dispute Resolution Chamber and the DRC judge."!

The success of this dispute resolution system established within FIFA’s
regulatory framework can best be endorsed by some figures: during the year 2012,
1787 claims were lodged in front of the various decision-making bodies, i.e. Dispute
Resolution Chamber, DRC judge, Players’ Status Committee and its Single Judge.
During the same period of time, around 450 decisions were passed with respect to
disputes falling within the competence of the Dispute Resolution Chamber
(approximately 230 by a panel of the chamber, 220 by one of the two DRC judges)
and 250 matters were adjudicated with respect to disputes falling within the
competence of the Players’ Status Committee (approximately 40 by the plenary
Committee, 210 by one of its Single Judges). In summary, the competent bodies
passed decisions in around 700 litigations. This is again a new top level. Back in
the years just prior to the coming into force of the 2001 edition of the Regulations
the relevant FIFA services were faced with approximately 400 cases per year.
Consequently, we are looking at an impressive increase by more than 400%.

These figures do not include the activity of the sub-committee of the Players’
Status Committee dealing with matters pertaining to the protection of minors.'

The reasons for this very impressive development are manifold: the creation
of the Dispute Resolution Chamber, which, not least thanks to the approach shown

8 Cf. art. 22 of the Regulations, as an exception to art. 68 para. 2 of the FIFA Statutes.

® Cf. Chapter VII. of the 2005 edition of the Regulations and Chapter VIII. of the current 2012
edition of the Regulations.

10°Cf. art. 22 of the Regulations.

1 Cf. art. 23 and 24 of the Regulations.

12 Cf. art. 19 para. 4 and Annexe 2 of the Regulations.
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by all of its members, guarantees fair proceedings and is based on the principle of
equal representation of players and clubs; thus, both sides can legitimately confide
in an objective and just appreciation and assessment of their disputes; the recognition
of the Court of Arbitration for Sport (CAS),'* a completely independent arbitration
tribunal, the legitimacy and independence of which has repeatedly been confirmed
by the Swiss Federal Court; all final decisions passed by FIFA’s legal bodies, i.e. in
particular those of the Dispute Resolution Chamber, the DRC judge, the Players’
Status Committee and its Singe Judge, can be appealed against in front of the
CAS;" furthermore, cost-related aspects' the time factor (faster proceedings) and
the fact that experts in the field are judging the different affairs, with the constant
efforts to seek for just and well-motivated decisions as well as with the firm
willingness to create constant jurisprudence and, through this, legal security,
undisputedly equally contribute to enhance the decision-making system inside the
football structures; and, last but not least, the efficient execution system implemented
within the structures of FIFA through its Disciplinary Committee!® also essentially
influences a party’s decision to rather refer a matter to FIFA than to ordinary
courts.

Finally, in order to complete this general introductory part of the present
essay and for the sake of good order and completeness, it appears to be appropriate
to recall that since 1 July 2005 the proceedings before the Dispute Resolution
Chamber and the Players’ Status Committee (respectively their single judges) are
governed by a set of clear procedural rules.!” Actually, the necessity for formal
procedural rules was already recognised with the coming into force of the completely
revised Regulations in 2001. A first set of pertinent rules was issued in February
2002. Yet, it only governed the procedures of the Dispute Resolution Chamber. In
February 2003 a similar set of rules for the practice of the Players’ Status Committee
was released. Both sets of rules proved to be inefficient in practice and quite
complex to be implemented. Equally, they did not meet with the requirements of
the procedures they were supposed to regulate. Therefore, on the basis of art. 25
par. 7 of the Regulations and art. 31 par. 1 of the FIFA Statutes, in 2005 the FIFA
Executive Committee decided to release a joint set of rules governing the procedures
of both the Dispute Resolution Chamber as well as the Players’

13 Cf. FIFA circular no. 827 dated 10 December 2002: recognition of the jurisdiction of the CAS as of
11 November 2002; www.fifa.com/aboutfifa/officialdocuments/doclists/circulars.html: Arbitration
Tribunal for Football (TAF) Court of Arbitration for Sport (CAS).

14 Cf. art. 67 para. 1 and 2 of the FIFA Statutes.

15 Cf. art. 18 in conjunction with Annexe A (and also art. 17 Advance of costs) of the Rules governing
the Procedures of the Players’ Status Committee and the Dispute Resolution Chamber: www.fifa.com/
aboutfifa/officialdocuments/doclists/laws.html: Rules governing the Procedures of the Players’ Status
Committee and the Dispute Resolution Chamber.

16 Cf. art. 64 of the FIFA Disciplinary Code: www.fifa.com/aboutfifa/officialdocuments/doclists/
laws.html: FIFA Disciplinary Code — cf. also the second part of the present contribution: “The Judicial
Bodies of FIFA”.

17 Rules governing the Procedures of the Players’ Status Committee and the Dispute Resolution
Chamber.
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Status Committee. It was the first practice-oriented, realistic and consistent set of
rules governing procedures before the said bodies to be put into force and, apart
from some amendments made in 2008, and more recently in 2012, the relevant
provisions still correspond to the currently applicable ones. Where indicated, reference
to the specific provisions will be made in the following parts of this article.

1.2 Statutory provisions

FIFA promotes the principle according to which disputes between the stakeholders
of the football family shall be addressed and settled within the structures of the
football/sporting instances. Consequently, as a general rule, recourse to ordinary
courts of law is prohibited.'® Instead, provision shall be made for arbitration.' Yet,
for certain specific types of disputes, this strict interdiction is not applied. In
accordance with art. 68 par. 2 of the FIFA Statutes such exceptions must be explicitly
provided for in the respective FIFA regulations. As already mentioned above,
employment-related disputes that may arise between professional players and clubs
are precisely exempt from the prohibition to be referred to ordinary courts of law.?

It goes without saying that such clear positioning towards having potential
disputes handled within the structures of the sporting organisation and obliging the
parties to a dispute not to refer their litigations to an ordinary court of law but to
arbitration instead, at the same time entails that a well-functioning alternative
infrastructure is put at the parties’ disposal. FIFA is not disregarding this aspect and
its Statutes congruously establish that FIFA shall provide the necessary institutional
means to resolve any dispute that may arise between member associations,
confederations, clubs, officials and players.*!

2. The various decision-making bodies
2.1 Overview

For the assessment and settlement of (mainly contractual) disputes between the
stakeholders of the football family, the dispute resolution system established within
the structures of FIFA puts at disposal of the parties two competent bodies:

- The Players’ Status Committee (cf. point 2.2 below); and

- The Dispute Resolution Chamber (cf. point 2.4 below).

Guided by the aim to increase efficiency and bearing in mind that fast
proceedings are an important element in arbitration in general, but in particular also
for the quickly moving world of football, besides both the aforementioned deciding
authorities, single judges were installed (cf. point 2.3 and 2.5 below). This step

18 Cf. art. 68 para. 2 of the FIFA Statutes.
19 Cf. art. 68 para. 3 of the FIFA Statutes.
20 Cf. art. 22 of the Regulations.

21 Cf. art. 4 para. 2 of the FIFA Statutes.
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allows for a higher grade of flexibility, urgent matters can be taken at hand faster
and in general, the working rhythm of the deciding authorities can be kept at much
higher levels. Indeed, without the various single judges, nowadays it would not be
possible to efficiently and properly cope with the existing work load and to guarantee
appropriate proceedings anymore.

Prior to introducing the various instances, a few remarks appear to be
appropriate with regard to the parties which are admitted in procedures before the
Players’ Status Committee and the Dispute Resolution Chamber, respectively their
single judges. The Rules governing the Procedures of the Players’ Status Committee
and the Dispute Resolution Chamber provide for an exhaustive enumeration in this
respect. Parties in procedures in front of the Players’ Status Committee and the
Dispute Resolution Chamber as well as their single judges can be member
associations of FIFA, clubs, players, coaches or licensed match and players’ agents.?

As regards coaches, the competent deciding authorities have established a
long-standing and constant jurisprudence, according to which the term “coach”
needs to be interpreted restrictively and does solely refer to football coaches,
including assisting football coaches, however, in particular not to physical trainers.
This understanding is based on the fact that it is inherent to the purpose itself of
FIFA’s existence (cf. art. 2 of the FIFA Statutes, “Objectives™) that the
abovementioned enumeration includes only parties that practice an activity that is
strictly limited and exclusively related to football. In other words, it goes without
saying that the dispute resolution system set up under the auspices of FIFA is
clearly limited to parties with a football-specific occupation. There are numerous
other activities that are performed within the frame of professional football in order
to guarantee for the physical and psychological well-being of footballers, such as
the work done by nutritionists, advisors, physiotherapists, spokespersons, mental
coaches or physical trainers. And nowadays, the pertinent circle tends to become
wider and wider. However, the work of these professionals is not strictly and
exclusively related to football and could also be performed within the frame of
another sport. Accordingly, their work does not fall within the auspices of and is
consequently not in any way supervised by FIFA, as opposed to the work carried
out by FIFA in order to improve and further develop the activities of football
coaches, e.g. through the organisation of coaching seminars. This is due to the fact
that the activity of professional football coaches is, in view of the requirements as
to the formation and training they must undergo, strictly limited to football and,
moreover and most notably, fundamental to the game of football. In fact, football
coaches take, unlike the other aforementioned professionals, a proactive and
elementary role in developing and deciding on football strategy and the manner
football is effectively played.

Equally, it needs to be pointed out that the Players’ Status Committee
forms part of a private dispute resolution system of a Swiss association, i.e. FIFA,

22 Cf. art. 6 para. 1 of the Rules governing the Procedures of the Players’ Status Committee and the
Dispute Resolution Chamber
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founded in accordance with art. 60 et seqq. of the Swiss Civil Code, the scope of
jurisdiction of which is strictly limited to its direct and indirect members and cannot
simply be extended to third parties even if these so wish. Likewise, the enforcement
of the decisions passed by the pertinent bodies within this dispute resolution system
can only be secured as regards direct and indirect members of this association, i.e.
not towards third parties. Accordingly, FIFA exclusively has jurisdiction over a
very limited range of individuals and institutions which are exhaustively enumerated
in art. 6 par. 1 of the Rules governing the Procedures of the Players’ Status
Committee and the Dispute Resolution Chamber. Since neither in the mentioned
article nor in any other statutory provision in any of FIFA’s regulations there is a
basis to establish FIFA’s competence to hear disputes involving physical trainers,
the latter are not admitted to proceedings in front of the Players’ Status Committee
and the Dispute Resolution Chamber.?

2.2 The Players’ Status Committee

The Players’ Status Committee is one of FIFA’s standing committees.?* Its main
objectives are to set up and monitor compliance with the Regulations on the Status
and Transfer of Players and to determine the status of players for the various FIFA
competitions. Its powers of jurisdiction are governed by the Regulations on the
Status and Transfer of Players (cf. point 4.1 below).?

Besides, it is also responsible for the work of the Dispute Resolution
Chamber.?® This does, however, not mean that the Players’ Status Committee may
interfere in the work of the Chamber as regards the assessment and appreciation of
the various disputes brought to its attention. It is essential to emphasise that in that
regard the Dispute Resolution Chamber is completely independent. The
responsibilities of the Players’ Status Committee concerning the work of the
Chamber are thus limited to ensuring that the latter may perform its activities in the
best possible conditions, and concern mainly administrative issues and the formal
aspects of the Chamber’s work.

Currently the Committee comprises 13 members representing the six
confederations.?”” Its chairman and the deputy chairman must be members of the
FIFA Executive Committee.?® As regards it members, they are designated by the
FIFA Executive Committee on the proposal of the member associations of FIFA,
the president of FIFA or the confederations. The chairman, deputy chairman as

2 With respect to the admissibility of claims of physical trainers, cf. CAS 2009/A/2000 Eduardo Julio
Urtasun c. FIFA, where CAS confirmed the approach of the Players’ Status Committee.

24 Cf. art. 34 para. 1 (t) of the FIFA Statutes.

25 Cf. art. 54 para. 1 of the FIFA Statutes.

2% Cf. art. 54 para. 2 of the FIFA Statutes.

27 Cf. art. 20 para. 1 of the FIFA Statutes: CONMEBOL (South America), AFC (Asia), UEFA
(Europe), CAF (Africa), CONCACAF (North and Central America and the Caribbean) and OFC
(Oceania).

28 Cf. art. 34 para. 2 of the FIFA Statutes.
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well as the members are designated for a term of office of four years and may be
re-appointed. Equally, they may be relieved of their duties at any time.?

With respect to the activity of the Players’ Status Committee, as a general
rule it gathers for plenary meetings twice a year, normally in February/March and
October. Like every standing committee it may, if necessary, set up a bureau or a
sub-committee to settle urgent matters.*® Regarding its role within the dispute
resolution system established under the auspices of FIFA, special provisions apply
as to the necessary quorum. When considering disputes between two admitted
stakeholders, the Players’ Status Committee adjudicates in the presence of at least
three members, including the chairman or the deputy chairman, unless the case is
of such a nature that it may be dealt with by a single judge (cf. point 4.2. below).?!

2.3 The Single Judge of the Players’ Status Committee

With the rapidly increasing number of disputes referred to FIFA following the
coming into force of the totally revised 2001 edition of the Regulations and in view
of the limited number of plenary meetings of the Players’ Status Committee, the
necessity for more decision-making capacity was soon recognised. Following the
example of various existing national public legislations, the idea of implementing a
Single Judge of the Players’ Status Committee was put into practice at the beginning
of the year 2002.

The advantages of such a figure are obvious: the organisation of a decision-
making session is considerably easier; the availability of the competent authority is
by far higher than having to convene all the members of the Committee from all
over the world; a single judge is in the position to react faster and with more
flexibility than the complete Committee, which is of particular importance with
respect to urgent matters; the cadence of the working rhythm can be kept at higher
levels.

Despite having immediately found his place within the existing structure of
the pertinent dispute resolution system and having soon been asked to pass decisions
with regard to a considerable amount of disputes, a positive and explicit legal basis
for the existence and jurisdiction of the Single Judge of the Players’ Status
Committee was created and inserted in the relevant regulations only in 2005.3
Prior to that date, the legitimacy of the activity of the Single Judge of the Players’
Status Committee was justified by means of the long standing, constant and uniform
practice. Such approach is based on and in conformity with Swiss association law,
specifically the so-called “Vereinsiibung” (in short, this is precisely a long standing,

2 Cf. art. 34 para. 3 of the FIFA Statutes.

30 Cf. art. 34 para. 6 of the FIFA Statutes.

31 Cf. art. 23 para. 3 of the Regulations.

32 Cf. art. 3 paras 2 and 3 of the 2005 edition of the Rules governing the Procedures of the Players’
Status Committee and the Dispute Resolution Chamber in conjunction with art. 23 para. 3 of the 2005
edition of the Regulations (both provisions came into force on 1 July 2005 and, as to the substance,
have remained unchanged to date).
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constant and uniform practice within an association). When the jurisdiction of the
Single Judge of the Players’ Status Committee was eventually challenged (prior to
1 July 2005, obviously), the aforementioned position was fully backed and confirmed
by the CAS.*

The chairman of the Players’ Status Committee may automatically act as a
Single Judge. Furthermore, he may appoint any other member of the Committee —
non-members are not admissible — as a Single Judge.** Currently, besides the
chairman of the Committee, two members of the Committee have been appointed
to act as a Single Judge.

2.4 The Dispute Resolution Chamber

The most profound and important novelty realised within the scope of the radical
revision of the Regulations with respect to the dispute resolution system established
within the structures of FIFA is doubtlessly the creation and implementation of the
Dispute Resolution Chamber. The latter is a unique institution for an international
sports organisation and ensures that employment-related disputes between
professional players and clubs are dealt with and decided upon by a body which,
like ordinary labour courts, respects the principle of equal representation of players
and clubs.

Abiding by the abovementioned principle, the Chamber consists of equal
numbers of club and player representatives and an independent chairman.?> Currently
it comprises 24 members — 12 club and 12 player representatives — as well as its
chairman. The chairman, deputy chairman (currently vacant) and members of the
Dispute Resolution Chamber are chosen by the FIFA Executive Committee, whereas
the members are appointed on the proposal of the players’ associations and the
clubs or leagues.*® Like the members of the Players’ Status Committee, also the
members of the Chamber, including its chairman, are designated for a term of
office of four years and may be re-appointed. Equally, they may be relieved of
their duties at any time.

With respect to the activity of the Dispute Resolution Chamber, it operates
at a rhythm of at least one meeting per month. It adjudicates in the presence of at
least three members (one club and one player representative as well as the chairman
or deputy chairman), unless the case is of such a nature that it may be dealt with by
a DRC judge (cf. point 4.4. below).?” In practice, the Chamber normally sits in the
presence of five of its members (two club and two player representatives as well as
the chairman). The members for a specific meeting of the Dispute Resolution
Chamber are summoned following a rotation principle and taking into consideration

33 Cf. TAS 2004/A/589 SK Rapid Wien ¢/FK Crvena Zwezda & FIFA.

3% Cf. art. 23 para. 3 of the Regulations.

35 Cf. art. 24 para. 2 and 3 of the Regulations.

3¢ Cf. art. 4 of the Rules governing the Procedures of the Players’ Status Committee and the Dispute
Resolution Chamber.

37 Cf. art. 24 para. 2 of the Regulations.
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their availability, the language of the files of the cases to be submitted for
consideration and a formal decision and, as far as possible, also the various
nationalities of the parties involved in the disputes to be dealt with during a meeting.
The parties to a dispute are informed in advance of the composition of the Chamber
that will deal with their specific case so as for them to have the opportunity to
possibly challenge one of the members if they deem it appropriate. In the latter
case, the Dispute Resolution Chamber shall reach a decision on the challenge in the
absence of the member concerned.?® To this day, no such decision has ever been
necessary since, normally, in case of a challenge the member concerned withdraws
from the panel of his own free will.

2.5 The DRC judge

Although the DRC judge was already introduced by the Regulations in summer
2005,* it took more than four years for it to gain on speed and become an active
party within the dispute resolution system of FIFA. But now its importance is
constantly increasing.

Following the very positive experiences gained with the implementation of
the Single Judge of the Players’ Status Committee, in particular the significant
increase of efficiency pertaining to the decision-making process in relation to disputes
falling within the competence of the said committee — as already repeatedly
mentioned an absolute necessity in view of the constantly increasing number of
incoming complaints — the idea was born to introduce a “single judge” also at the
level of the Dispute Resolution Chamber. In this respect, the main point of concern
was that a single judge is per se in contradiction with the nature of a chamber that
respects the principle of equal representation.

After various consultations and discussions with the stakeholders mainly
concerned, i.e. players and clubs, an agreement was found to establish the DRC
judge. However, in view of its very particular nature, a series of corrective
interventions were also imposed: the members of the Dispute Resolution Chamber
designate a DRC judge for the clubs and one for the players from among its
members;* each of the two DRC judges passes the decisions in the affairs referred
to its attention alone. However, its competences were strictly limited to the following
matters:

- all employment-related disputes between a club and a player that have an
international dimension but only up to a litigious value of CHF 100,000;*
- disputes relating to the calculation of training compensation;*

3 Cf. art. 7 para. 2 of the Rules governing the Procedures of the Players’ Status Committee and the
Dispute Resolution Chamber.

3 Cf. art. 24 para. 2 of the 2005 edition of the Regulations.

40 Cf. art. 24 para. 2 of the Regulations.

41 Cf. art. 24 para. 2 lit. i) of the 2005 edition of the Regulations.

42 Cf. art. 24 para. 2 lit. ii) of the 2005 edition of the Regulations.
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- disputes relating to the calculation of solidarity contributions.*

Furthermore, the relevant provision compelled the DRC judge to submit
fundamental issues in any case to the Dispute Resolution Chamber.*

While the aforementioned second part of the limitation of the competence
of the DRC judge has remained unchanged to date, with the aim to increase
congruence between the competence of the Single Judge of the Players’ Status
Committee and the DRC judge, the competence of the latter to deal with specific
issues was concretised. The amended provision came into force on 1 October
2010 and since then provides that, apart from being competent to decide on all
employment-related disputes between a club and a player that have an international
dimension but only up to a litigious value of CHF 100,000, the DRC judge may
also adjudicate in disputes relating to training compensation and solidarity
contributions without complex factual or legal issues, or in which the Dispute
Resolution Chamber already has a clear, established jurisprudence.*

Since March 2010 the two DRC judges have passed decisions in
approximately 530 affairs (available statistics until the end of March 2013) and, by
doing so, have substantially contributed to shorten the duration of the proceedings
pertaining to the litigations on which they may adjudicate.

3. FIFA's jurisdiction

Not all disputes that may arise between the stakeholders of the football family are
admitted for consideration and a formal decision by the Players’ Status Committee
or the Dispute Resolution Chamber. Like for the parties that may appear in front of
the two aforementioned decision-making bodies, the Regulations provide for an
exhaustive enumeration of the disputes which FIFA is competent to hear.*

3.1 Employment-related disputes between a club and a player of an
international dimension®’

Firstly, as a general rule, FIFA is competent to hear employment-related disputes
between a club and a player of an international dimension. The latter is given
whenever the player holds a nationality different from the country on the territory
of which the association at which he is registered for a club is located. This means
that an employment-related dispute between, for example, a Greek player and a

4 Cf. art. 24 para. 2 lit. iii) of the 2005 edition of the Regulations.

4 Cf. art. 24 para. 3 of the 2005 edition of the Regulations.

4 Cf. art. 24 para. 2 of the Regulations; FIFA circular no. 1233 of 12 July 2010: www.fifa.com/
aboutfifa/officialdocuments/doclists/circulars.html. Amended Regulations on the Status and Transfer
of Players.

46 Cf. art. 22 of the Regulations.

47 Cf. art. 22 lit. b) of the Regulations.
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Greek club will normally not fall within the jurisdiction of FIFA.* Equally, the fact
that solely employment-related disputes are addressed by the relevant provision
indicates that only litigations involving professional players are being considered.

However, provided certain conditions are met, the same provision limits
FIFA’s jurisdiction to deal with employment-related disputes between professional
players and clubs even if an international dimension is given.

If at national level — either within the framework of the association (e.g. on
the basis of the statutes and regulations of the pertinent member association) and/
or in a collective bargaining agreement (i.e. a general contract concluded between
the social partners, normally the national players’ union and the national league,
fixing the main guidelines for the contractual relation between professional players
and clubs) — an independent arbitration tribunal guaranteeing fair proceedings and
respecting the principle of equal representation of players and clubs has been
established, then such national body shall be competent to hear the relevant disputes,
even if of an international dimension.

It is thus important to emphasise that FIFA only recognises the legitimacy
of national decision making-bodies to deal with employment-related disputes between
clubs and players of an international dimension if the following two conditions are
cumulatively fulfilled:

a) The principle of equal representation of players and clubs, this is, the national
body shall consist of equal numbers of club and player representatives, and an
independent chairman.

b) The national body needs to be an independent arbitration tribunal guaranteeing
fair proceedings. To this day, the Dispute Resolution Chamber of FIFA did
not have to address the issue of what a “fair proceeding” is. However, by
means of its circular no. 1010 of 20 December 2005, with reference to art. 68
par. 3 of its Statutes (former art. 60 par. 3 (c) of the Statutes), FIFA described
in detail the criteria that must be fulfilled for an arbitration tribunal to be
classed as independent and duly constituted.

First of all, the principle of parity when constituting the arbitration tribunal
must be respected. Furthermore, the parties must be granted the right to an
independent and impartial tribunal. The principle of a fair hearing, comprising in
particular the right to be heard, must also be observed. The parties need to be
given the possibility to present their case, to view the pertinent file, in particular the
submissions of the counterparty, and to reply to the arguments and claims of the
opponent. Consequently, the right to contentious proceedings must equally be
granted. And, last but not least, the parties have a right to equal treatment by the
arbitration tribunal. In summary, what is required is the respect of fundamental
procedural principles, not more but also not less.

In case the national decision-making body does not fulfil both of these
conditions, it will not be recognised by FIFA.

8 Subject to art. 22 lit. a) of the Regulations (cf. point 3.2 infia).
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Obviously, in order for the question of a potential jurisdiction of the national
body to arise, the employment contract concluded between the parties to the dispute
has to provide for a clear jurisdiction clause in favour of the national dispute resolution
body. In absence of such a choice of forum, the general rule would apply, i.e. FIFA
would be competent to hear the relevant employment-related dispute between the
professional player and the club of an international dimension.*

Bearing in mind all of the above, the following conclusions have to be
reached: If, despite the jurisdiction clause in favour of the national dispute resolution
body included in the relevant employment contract, one of the parties to the contract
does not recognise the jurisdiction of the national body and refers the litigation to
FIFA instead, the Dispute Resolution Chamber of FIFA> will declare itself
competent to hear the dispute in case the national dispute resolution body in question
does not fulfil both of the abovementioned conditions.®' Yet, should the national
dispute resolution body concerned fulfil the relevant prerequisites, the Dispute
Resolution Chamber of FIFA will decline its jurisdiction.

However, if both parties recognise the jurisdiction of the national body by
not contesting it, FIFA will recognise any decision passed by the said deciding
authority, even if the latter does not comply with the aforementioned procedural
standards. In other words, it will not be possible for a party that has recognised (or
not contested) the competence of the national body to hear a specific dispute
throughout the relevant procedure — either by itself lodging the claim in front of the
national body or by merely submitting an answer to the claim as to the substance
without contesting the relevant jurisdiction following the other party lodging a
respective complaint — to request FIFA to consider the same matter again once a
decision as to the substance has been passed by the national body,* on grounds
that the said body does not meet with the minimum standards provided for by art.
22 lit. b) of the Regulations.

Finally, should a party despite a jurisdiction clause in favour of the national
dispute resolution body being included in the contract at the basis of the dispute,
refer the dispute to FIFA and the counterparty not contest FIFA’s jurisdiction, the
Dispute Resolution Chamber of FIFA would declare itself competent to hear the
dispute even if the national dispute resolution body concerned fulfils the procedural
minimum standards. In other words, the Dispute Resolution Chamber of FIFA will
consider that the parties, following the emergence of the dispute, have tacitly — by
action implying intention — concluded a new agreement on the jurisdiction, which,

4 Cf. CAS 2008/A/1518 Tonikos FC v/ Marco Paulo Lopes: in the relevant award CAS has fully
confirmed that the three aforementioned criteria need to be fulfilled in order for an national independent
arbitration tribunal to be competent to deal with an employment-related dispute between a club and a
player of an international dimension; cf. also CAS 2010/A/2289 S.C. Sporting Club S.A. Vaslui v/
Marko Ljubinkovic.

0 Cf. art. 24 para. 1 in conjunction with art. 22 lit. b) of the Regulations.

SLCE. CAS 2010/A/2289 S.C. Sporting Club S.A. Vaslui v/Marko Ljubinkovic: in the relevant award
CAS confirmed this approach of the Dispute Resolution Chamber.

52 Principle of res judicata.
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being the newer one, replaces the original jurisdiction clause contained in the
employment contract at the basis of the dispute.

It is worth mentioning that FIFA encourages the creation and implementation
of so-called National Dispute Resolution Chambers. “To strengthen the jurisdiction
of the member associations, [it] has set itself the task of entrusting member
associations with initial responsibilities for adjudicating on employment disputes
not involving international player transfers. This procedure will also enable the
decision-making bodies to be closer to the circumstances giving rise to the

disputes”.>

3.2 Disputes between clubs and players in relation to the maintenance of
contractual stability>

As was just exposed, art. 22 lit. b) of the Regulations contains a restriction on the
general rule that FIFA shall be competent to deal with all employment-related disputes
between a club and a player of an international dimension, i.e. a limitation of
FIFA’s jurisdiction to deal with such disputes in favour of national independent
arbitration tribunals, which will become competent to hear the litigation even if it is
of an international dimension.

In art. 22 lit. a) of the Regulations a contrary movement is to be noted. As
previously stated, employment-related disputes between a club and a player without
an international dimension (e.g. a Greek player against a Greek club), as a general
rule, do not fall within the competence of FIFA.* By means of art. 22 lit. a) of the
Regulations, an extension of FIFA’s jurisdiction has been established, as an exception
to the mentioned general rule. Disputes between clubs and players in relation to the
maintenance of contractual stability shall in any case fall within the competence of
FIFA, i.e. with or without an international dimension, where there has been a
request for an international transfer certificate (ITC) and a claim from an interested
party in relation to said ITC request. In this respect, it is also important noting that
under such circumstances FIFA will become competent to deal with the respective
contractual litigation independently of the existence or not of a recognised national
independent arbitration tribunal.

To better understand the reasons for such extension of FIFA’s jurisdiction,
a short detour into the administrative procedure governing the transfer of players
between associations becomes necessary. Whenever a player moves from a club
affiliated to one association to a club affiliated to another association, his registration
also needs to be transferred. Actually, when we commonly speak about the transfer
of a player, technically it would be more precise and accurate to speak about the

33 Cf. FIFA circular no. 1129 of 28 December 2007: www.fifa.com/aboutfifa/officialdocuments/doclists/
circulars.html: National Dispute Resolution Chamber (NDRC) Standard Regulations, Standard Electoral
Code and Standard Cooperation Agreement.

3 Cf. art. 22 lit. a) of the Regulations.

3 Cf. point 3.1 above.
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transfer of the player’s registration. A player’s registration is certified in the so-
called international transfer certificate (ITC). Players registered with a club affiliated
to one association may only be registered for a club affiliated to a different new
association once the latter has received an ITC from the former association.*
Without entering into the details of the relevant procedure,” which is not the subject
of the present essay, in summary the process is the following: The club wishing to
register the player addresses its association with the registration request. The
association will then request the association of the player’s former club to issue the
ITC. The former association will consult its club and either issue the ITC on behalf
of the new association, or, in case the former club objects to such action, refuse to
send the ITC to the new association. According to the Regulations there is only one
valid reason justifying a refusal of an association to issue an ITC: the existence of a
contractual dispute between the former club and the player, this is, the contract
between the former club and the player has not expired or there has been no
mutual agreement regarding its early termination.*®

In case the issuance of the ITC is refused, the association requesting the
certificate, i.e. the association of the player’s prospective new club, has the
possibility to request FIFA to take provisional measures.>® The competent authority,
which is the Players’ Status Committee or its Single Judge (in view of the nature of
such decision, i.e. a provisional measure, and the corresponding urgency, the relevant
decision is regularly passed by the Single Judge), will then have to decide whether,
as long as the existing contractual dispute between the player and his former club
persists, the player may or may not be provisionally registered for the new club.%
Such decision is obviously always without prejudice to the decision which the
competent body dealing with the contractual dispute will pass as to its substance at
a later stage.

Due to its inherent and evident international impact, the relevant competence
to take provisional measures with regard to the international clearance of a player,
i.e. to grant the provisional registration or not, is exclusively assigned to FIFA. And
the reason for the extension of FIFA’s competence also to employment-related
disputes between a player and a club without an international dimension is to be
found precisely in this fact. Whenever the reason for a contractual dispute between
a club and a player in relation to the maintenance of contractual stability is the
intention of a player to move internationally, i.e. to a club affiliated to another

¢ Cf. art. 9 para. 1; Annexe 3, art. 8.1 para. 1; Annexe 3a, art. 2 para. 1 of the Regulations.

7 For details refer to Annexe 3 and Annexe 3a of the Regulations.

58 Cf. Annexe 3, art. 8.2 para. 7 in conjunction with Annexe 3, art. 8.2 para. 4 lit. b) of the Regulations
and Annexe 3a, art. 3 para. 6 in conjunction with Annexe 3a, art. 3 para. 4 lit. b) of the Regulations.
Since, per definition, no such contractual relation exists between an amateur player and a club (cf.
art. 2 para. 2 of the Regulations), the relevant reason justifying the refusal to issue an ITC only
applies to professional players. Congruously, Annexe 3a, art. 4 of the Regulations, governing the
procedure for the issue of an ITC for an amateur, does not provide for such reason.

% Cf. Annexe 3, art. 8.2 para. 7 and Annexe 3a, art. 3 para. 6, in fine, of the Regulations.

60 Cf. art. 23 para. 3 of the Regulations.
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association, it would not make any sense to split the competences pertaining to the
various decisions that will need to be taken. In particular, it does not seem to be
appropriate to have a body operating at international level deciding on the provisional
measure and another body operating at national level then deciding as to the substance
of the contractual dispute. Equally, it is essential to note that the potential new club
of the player does in any case not fall within the jurisdiction of the association of
the player’s former club. Less technically, one could therefore say that the fact that
a third party, i.e. the prospective new club of the player, is involved in the matter,
due to its wish to register the player, gives an international dimension to the entire
affair. Consequently, all the relevant aspects should be considered by FIFA’s deciding
bodies.

For the proper and correct understanding of the provision at stake it is
finally important to point out that art. 22 lit. a) of the Regulations requires for the
contractual dispute to have its grounds directly in the ITC request. Should, therefore,
an employment-related dispute without international dimension have arisen between
aplayer and a club (e.g. both parties are Greek), and only at a later stage the player
intend to move to a new club affiliated to a different association, thus the envisaged
international transfer is not the reason for the contractual litigation, the national
decision-making authority would normally continue to be competent to deal with
the dispute previously arisen.

3.3 Employment-related disputes between a club or an association and a
coach of an international dimension®

As a general rule, FIFA is also competent to hear employment-related disputes
between a club or an association and a coach of an international dimension.®* The
latter is given whenever the coach holds a nationality different from the country on
the territory of which the association of the club he is working for is located,
respectively if the coach holds a nationality different from the country on the
territory of which the association he is working for is operating. This means that an
employment-related dispute between, for example, a Greek coach and a Greek
club will not fall within the jurisdiction of FIFA.

A like the situation pertaining to employment-related disputes between a
club and a player of an international dimension,* provided certain conditions are
met, art. 22 lit. ¢) of the Regulations limits FIFA’s jurisdiction to deal with
employment-related disputes between a club or an association and a coach even if
an international dimension is given.

If at national level an independent arbitration tribunal guaranteeing fair
proceedings exists, then such national body shall be competent to hear the relevant

1 Cf. art. 22 lit. ¢) of the Regulations.

2 As an example for the qualification of the contractual relation between a coach and an association
cf. CAS 2010/A/2108 Jamaican Football Federation v. FIFA & Velibor Milutinovic.

 Cf. art. 22 lit. b) of the Regulations, point 3.1 above.
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disputes, even if of an international dimension. One will note that, compared to the
equivalent provision referring to disputes between players and clubs, the requirement
of the respect of the principle of equal representation has not been taken over with
regard to coaches. The reason for this difference is to be found in the fact that,
with the exception of very few member associations, in most cases coaches are not
organised in unions or associations. Consequently, it would be a quite difficult task
to find proper and recognised coach representatives to sit in such a national decision-
making body.

Having mentioned this difference and explained its reason, for the details
concerning the application of the provision at stake, in particular also the question
of what is to be considered fair proceedings, reference can be made to the statements
made with respect to art. 22 lit. b) of the Regulations.®

Furthermore, as regards coaches, the extension of FIFA’s jurisdiction to
employment-related disputes without international dimension is not provided for.
As previously mentioned, the reason for such extension in relation to employment-
related disputes between players and clubs is directly linked to the transfer of the
registration of a player.®® Yet, as far as coaches are concerned, the Regulations do
not provide for the same system of registration at an association for a club. In
particular, this means that whenever a coach changes his engagement from a club
affiliated to one association to a club affiliated to another association, his registration
does not need to be transferred. There is no such thing like an ITC for coaches. As
a result, no element justifying an extension of FIFA’s jurisdiction to employment-
related disputes between a coach and a club (or an association) without an
international dimension can be found.

3.4 Disputes relating to training compensation and the solidarity mechanism®

As already mentioned in the introductory part of the present short article, apart
from referring to the creation of a dispute resolution system, the agreement found
between FIFA/UEFA and the European Commission in March 2001 also contained
topics of substantive nature.®”’” The relevant principles are all the basis of fundamental
pillars of the current Regulations. The training compensation®® and the solidarity

8 Cf. point 3.1 above; cf. also CAS 2012/A/2896 Persepolis (Piroozi) Athletic and Cultural Club v.
FIFA & Mr Eduardo Manuel Martinho Vingada and CAS 2012/A/2899 Persepolis (Piroozi) Athletic
and Cultural Club v. FIFA & Mr Jodo Arnaldo Correia Carvalo: in the relevant awards CAS confirmed
the approach adopted by the Single Judge of the Players’ Status Committee in accordance with
which, notwithstanding the existence of jurisdiction clause in the relevant contracts, the Single Judge
is competent to decide on the respective disputes should the respondent club fail to submit satisfactory
evidence showing the existence of a national arbitration body whose modus operandi is in compliance
with the mandatory criteria set forth in art. 22 lit. c) of the Regulations.

¢ Cf. point 3.2 above.

% Cf. art. 22 lit. d) and e) of the Regulations.

7 Cf. point 1.1 above.

8 Cf. art. 20 and Annexe 4 of the Regulations.
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mechanism® are two of the institutions concerned. Despite reflecting different
principles, i.e. on the one hand the training of young players and, on the other
hand, the solidarity in the football world, both aim at rewarding clubs investing in
the training and education of young players.

The possible entitlement to training compensation and/or a solidarity
contribution is exclusively based on the Regulations. As a result, it goes without
saying that any potential dispute arising between clubs in connection with either
issue can only be solved by the competent FIFA bodies. As a matter of fact, other
instances, in particular ordinary courts, would most likely not take the pertinent
legal basis for the claim into consideration.

In this respect, once again emphasis must be given to the fact that, as a
general rule, the Regulations require for an international dimension of the dispute.”
In other words, with one exception,’! the dispute relating to training compensation
or the solidarity mechanism needs to have developed between clubs belonging to
different member associations.

3.5 Other disputes between clubs belonging to different associations™

Besides the disputes between clubs relating to training compensation and the solidarity
mechanism, FIFA is also competent to hear other disputes arising between clubs
belonging to different associations. Once again, the international dimension is the
key element. Furthermore, the dispute at stake needs to fall within the general
scope of the Regulations.” This means that the dispute involving two clubs has to
relate to the international transfer of a player in order to be subject to assessment
and adjudication by FIFA’s competent bodies. The most common affairs in this
respect are claims in relation to the proper execution of transfer agreements.

4. Competence of the various FIFA bodies

Once the jurisdiction of FIFA has been identified, the next question to be addressed

¢ Cf. art. 21 and Annexe 5 of the Regulations.

0 Cf. art. 1 para. 1 of the Regulations, according to which the Regulations lay down global and
binding rules concerning, inter alia, the transfer of players between clubs belonging to different
associations.

I Cf. art. 22 lit. e) of the Regulations: Disputes relating to the solidarity mechanism between clubs
belonging to the same association can be heard by FIFA, if the transfer of a player at the basis of the
dispute occurs between clubs belonging to different associations. Considering that the triggering
element for a claim for solidarity contribution is the move of a professional player during the course
of a contract (cf. Annexe 5, art. 1 of the Regulations) and bearing in mind that the Regulations lay
down global and binding rules concerning, inter alia, the transfer of players between clubs belonging
to different associations (cf. art. 1 para. 1 of the Regulations), it would not have appeared justifiable
to exclude such constellations from FIFA’s jurisdiction. The international dimension is thus given by
the international transfer triggering the entitlement.

2 Cf. art. 22 lit. f) of the Regulations.

3 Cf. art. 1 para. 1 of the Regulations.
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is to establish to which competent body within the dispute resolution system inside
the structure of FIFA the dispute in question has to be referred.

In this respect, the Rules governing the Procedures of the Players’ Status
Committee and the Dispute Resolution Chamber refer to art. 22 to 24 of the
Regulations.” Moreover, the same provision states that in the event of any
uncertainty as to the jurisdiction of the Players’ Status Committee or the Dispute
Resolution Chamber, it will be up to the chairman of the Players’ Status Committee
to decide on the question of jurisdiction in the appropriate manner.”

Prior to proceed to address in detail the competences of the various bodies,
already at this stage a “rule of thumb” summarising the various provisions appears
to be appropriate, since it might be useful to keep it in mind as a general reference.
The Dispute Resolution Chamber is competent to hear all employment-related
disputes between a player and a club of an international dimension or following an
ITC request as well as all disputes relating to training compensation and the solidarity
mechanism. All other disputes deriving from the Regulations fall within the
competence of the Players’ Status Committee.

4.1 The Players’ Status Committee

The Players’ Status Committee is competent to adjudicate on the following matters:

- employment-related disputes between a club or an association and a coach of
an international dimension;”®

- disputes between clubs belonging to different associations that do not fall
within the scope of training compensation and the solidarity mechanism;”’

- all other disputes arising from the application of the Regulations, subject to the
competence of the Dispute Resolution Chamber.”

The abovementioned last part of art. 23 par. 1 of the Regulations is the
classical “drip pan” included in order to avoid that disputes in connection with the
application of the Regulations may arise, for which no competent body has been
established. To this day, however, this general clause has never been needed.

As already exposed at an earlier stage,” the Players’ Status Committee is
also competent to decide on the application of provisional measures with respect to
the international clearance of a player, i.e. on the question whether a player may or
not be provisionally registered with his prospective new club as long as a contractual
dispute exists between the player and his former club and the issuance of the
pertinent ITC is therefore being refused.® Yet, it needs to be reiterated that in view

4 Cf. art. 3 para. 1 of the Rules governing the Procedures of the Players‘ Status Committee and the
Dispute Resolution Chamber.

5 Cf. also art. 23 para. 2 of the Regulations.

76 Cf. art. 23 para. 1 in conjunction with art. 22 lit. ¢) of the Regulations.

T Cf. art. 23 para. 1 in conjunction with art. 22 lit. f) of the Regulations.

8 Cf. art. 23 para. 1, in fine, of the Regulations.

 Cf. point 3.2 above.

80 Cf. art. 23 para. 3 in conjunction with Annexe 3, art. 8.2 para. 7, respectively Annexe 3a, art. 3
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of the nature of such a decision, the latter is regularly taken by the Single Judge of
the Players’ Status Committee and not by the Committee in plenum.

Furthermore, the Players’ Status Committee is competent to hear matters
pertaining to the release of players to association teams. In particular, it may
adjudicate on disputes concerning the late return of a player to his club following
the participation in an international match with his association team.?! Equally, it
may be asked to intervene with respect to the refusal of a player to comply with the
call-up of his association, or the objection of a club to release a player to his
association team.*

Finally, on the basis of the Players’ Agents Regulations, the Players’ Status
Committee also has jurisdiction to decide international disputes in connection with
the activity of players’ agents.®® This provision solely refers to contractual disputes
involving a players’ agent and his client. Proceedings relating to the potential violation
of the applicable regulations and statutes by an agent or one of his clients in
connection with the activity of players’ agents are dealt with by the FIFA Disciplinary
Committee, provided they occur within the scope of an international transaction.®

On a side note, reference shall also be made to another field of activity of
the Players’ Status Committee, which has gained particular importance nowadays.
It concerns the provisions of the Regulations on the protection of minors.** Since 1
October 2009 every international transfer of a minor player, i.e. a player who has
not yet reached the age of 18,% and every first registration of a minor player with a
club in a country of which the player is not a national is subject to the approval by
a sub-committee appointed by the Players” Status Committee for that purpose.?’
Currently the said sub-committee comprises 11 members, one each per
confederation, one leagues’ representative, one clubs’ representative, one players’
representative, as well as the chairman and the deputy chairman of the Players’
Status Committee. All of them are authorised to act also as single judges of the
sub-committee.®® The procedure for applying to the sub-committee for a first
registration and an international transfer of a minor are contained in Annexe 2 of
the Regulations.® In this respect, it might be of interest to point out that the relevant
procedure is managed by the transfer matching system (TMS). The TMS is a web-
based data information system with the primary objective of simplifying the process
of international player transfers as well as improving transparency and the flow of

para. 6, in fine, of the Regulations.

81 Cf. Annexe 1, art. 1 paras 7, 8 and 9 as well as Annexe 1, art. 6 para. 3 of the Regulations.
82 Cf. in particular, Annexe 1, art. 6 para. 2 of the Regulations.

8 Cf. art. 30 para. 2 of the Players’ Agents Regulations.

8 Cf. Chapter VIII. of the Players’ Agents Regulations, in particular, art. 32 para. 2 of the said
regulations.

85 Cf. art. 19 and 19bis of the Regulations.

8 Cf. point 11. of the Definitions section of the Regulations.

87 Cf. art. 19 para. 4 of the Regulations.

88 Cf. Annexe 2, art. 3 para. 2 of the Regulations.

8 Cf. art. 19 para. 5 of the Regulations.
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information.”
4.2 The Single Judge of the Players’ Status Committee

The jurisdiction of the Single Judge of the Players’ Status Committee is set out in
art. 23 par. 3 of the Regulations.” In principle, his competences are the same as
the Players’ Status Committee, provided the case is either urgent or raises no
difficult factual or legal issues. In case a dispute features difficult factual or legal
issues it must be referred to the Committee, unless the matter does not allow any
deferment. Furthermore and as already mentioned on various occasions, the Single
Judge may, and regularly does, adjudicate on matters pertaining to the provisional
registration of a player in relation to international clearance.

4.3 The Dispute Resolution Chamber

Deriving from its nature, i.e. a deciding authority respecting the principle of equal
representation of players and clubs, the key competence of the Dispute Resolution
Chamber naturally is to hear employment-related disputes between a club and a
player of an international dimension, respectively disputes between clubs and players
in relation to the maintenance of contractual stability following an ITC request.*?

Furthermore, the Dispute Resolution Chamber adjudicates on disputes
relating to training compensation and the solidarity mechanism.?® This assignment
was done in view of the fact that the latter litigations concern the system to reward
clubs investing in the training and education of young players and consequently,
apart from the clubs involved, also directly touch on the career of a player.

4.4 The DRC judge

The jurisdiction of the DRC judge is set out in art. 24 par. 2 of the Regulations.”* In
principle, his competences are the same as the Dispute Resolution Chamber. However,
as already explained in detail when exposing the figure of the DRC judge,” within
the various topics, the competence is considerably limited at various levels.”® As
regards employment-related disputes between a club and a player of an international
dimension, respectively disputes between clubs and players in relation to the

% Cf. point 13. of the Definitions section of the Regulations as well as Annexe 3 of the Regulations,
in particular its art. 1 and 2.

1 Cf. art. 3 para. 2 of the Rules governing the Procedures of the Players’ Status Committee and the
Dispute Resolution Chamber.

92 Cf. art. 24 para. 1 in conjunction with art. 22 lit. b), respectively art. 22 lit. a) of the Regulations.
% Cf. art. 24 para. 1 in conjunction with art. 22 lit. d) and art. 22 lit. e) of the Regulations.

%4 Cf. art. 3 para. 2 of the Rules governing the Procedures of the Players’ Status Committee and the
Dispute Resolution Chamber.

% Cf. point 2.5 above.

% Cf. art. 24 para. 2 of the Regulations.
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maintenance of contractual stability following an ITC request, the DRC judge may
only adjudicate cases up to a litigious value of CHF 100,000. Disputes relating to
training compensation or the solidarity contribution may only be heard by the DRC
judge if they do not comprise complex factual or legal issues, or if the Dispute
Resolution Chamber already has a clear, established jurisprudence with regard to
the issue at stake. Finally, the DRC judge is in any event obliged to refer cases
concerning fundamental issues to the Chamber.”’

5. Some selected procedural aspects
5.1 Applicable material law

In their application and adjudication of law, all deciding authorities of the dispute
resolution system established within the structures of FIFA shall apply, primarily,
the FIFA Statutes, the Regulations and any other regulations of FIFA whilst taking
into account all relevant arrangements, laws and/or collective bargaining agreements
that exist at national level, as well as the specificity of sport.”® Without intending to
proceed to an in-depth analysis of this provision, which could easily be the subject
of an essay of its own, in order to clarify current misunderstandings, it appears to
be appropriate to emphasise that national laws and other existing national provisions
shall be taken into account. This does, however, not mean that they need to be
directly applied.

5.2 Procedural form

As a general rule, proceedings before the various decision-making bodies of the
dispute resolution system provided for within FIFA are conducted exclusively in
writing.” This procedural particularity is an absolute necessity for the proper and
well-functioning of the entire system. In fact, the huge amount of disputes referred
to FIFA for resolution, simply does not allow for oral hearings to be held.

5.3 Costs

With the exception of proceedings relating to the provisional registration of a player
in relation to international clearance, costs in the maximum amount of CHF 25,000
are levied in connection with proceedings of the Players’ Status Committee and its
Single Judge. The same applies with respect to costs for proceedings before the
Dispute Resolution Chamber, including the DRC judge, relating to disputes regarding

7 Cf. art. 24 para. 3 of the Regulations.

% Cf. art. 25 para. 6 of the Regulations and art. 2 of the Rules governing the Procedures of the
Players’ Status Committee and the Dispute Resolution Chamber.

% Cf. art. 8 of the Rules governing the Procedures of the Players’ Status Committee and the Dispute
Resolution Chamber.
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training compensation and the solidarity mechanism. Costs are to be borne in
consideration of the parties’ degree of success in the proceedings.'® The procedural
costs to be levied are based upon the amount in dispute!®! and, as a general rule, in
particular depend on the legal and factual complexity of the affair, on the work
generated by the relevant investigation as well as by whether the case was adjudicated
by a panel or a single judge.

Proceedings before the Dispute Resolution Chamber, including the DRC
judge, relating to disputes between clubs and players in relation to the maintenance
of contractual stability as well as international employment-related disputes between
a club and a player are free of charge.'?

No procedural compensation is awarded in proceedings of the Players’
Status Committee, its Single Judge, the Dispute Resolution Chamber and the DRC
judge.'® This means that, independent of the outcome of the procedure, every
party will have to bear the costs of its legal representative, if any.

54 Temporal limitation

The Players’ Status Committee, its Single Judge, the Dispute Resolution Chamber
and the DRC judge will not deal with any case subject to the Regulations if more
than two years have elapsed since the event giving rise to the dispute. This time
limit is checked ex officio in each individual case and does thus not have to be
claimed by any of the parties to the dispute.!** A complaint submitted after expiry
of'the said deadline will be declared not admissible.

6. Conclusions

From the day of its implementation to this date, the dispute resolution system
established within the structures of FIFA has proven to be an efficient and valuable
institution for all stakeholders of the football family. Whoever decides to submit
his/its (contractual) litigation for settlement to one of the various competent bodies
within the relevant system is assured that the matter will be dealt with in full
respect of fundamental procedural principles and be heard by experts capable and
willing to pass consistent, fair and appropriate decisions. The possibility of appeal
to the CAS, a fully independent arbitration tribunal, further increases the credibility
of the system. The ever-growing popularity of the system is the best witness for

100 Cf. art. 18 para. 1 of the Rules governing the Procedures of the Players’ Status Committee and
the Dispute Resolution Chamber and art. 25 para. 2 of the Regulations.

101 Cf. Annexe A to the Rules governing the Procedures of the Players’ Status Committee and the
Dispute Resolution Chamber.

12 Cf. art. 18 para. 2 of the Rules governing the Procedures of the Players’ Status Committee and
the Dispute Resolution Chamber and art. 25 para. 2 of the Regulations.

103 Cf. art. 18 para. 4 of the Rules governing the Procedures of the Players® Status Committee and
the Dispute Resolution Chamber.

104 Cf. art. 25 para. 5 of the Regulations.
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the fact that the system has become a legitimate and well accepted alternative to
the recourse to ordinary courts.

FIFA’s dispute resolution system is certainly one of the most sophisticated
and developed structures of this kind implemented by international sports
associations. So far, it is a success story. And with the persisting firm aim of having
disputes arising within the football family heard and settled within the structures of
the institution instead of by ordinary courts, it will remain one of FIFA’s main
objectives to make sure that the system will continue to keep pace with future
challenges and, if need be, to further develop it in accordance with the emerging
necessities.

11 THE JUDICIAL BODIES OF FIFA
1. Introduction
1.1 General remarks

It has been explained in the previous parts the proficiency and some of the numerous
advantages of the dispute resolution system at FIFA. But this is not all, as FIFA has
also put in place judicial bodies that are capable of imposing a wide range of
sanctions in case of breach of the FIFA regulations. These sanctions fulfil a preventive
and reprehensive purpose. The scope of action of these judicial bodies is immense
and covers a number of different situations. As part of the dispute resolution system,
FIFA put an operative and goal-oriented enforcement procedure for the decisions
passed by FIFA bodies. The interest is double, as both the winning party and FIFA
have a strong interest to see the decisions passed by FIFA deciding bodies respected
and complied with.

The scope of action of the FIFA judicial bodies is necessary for a proper
functioning of FIFA and for a correct and uniform application of the diverse
regulations by stakeholders. As such it falls within the prerogatives of the FIFA
judicial bodies to impose the appropriate disciplinary measures.

Before going any further, it is worth mentioning that associations and
federations acting with the legal form of an association (art. 60 ff. of the Swiss
Civil Code), e.g. FIFA, are entitled to sanction persons subject to their jurisdiction
in the event that the latter violates governing statutes. The sanctions described as
“association sanctions” available to associations are not means of imposing actual
sanctions, but for defining the subordinate relationship by means of an association
body and “punishment of one private person by another”.

Thus private associations like FIFA have the right to impose sanctions on
persons subject to their jurisdiction.'® However, the exercise of this right does not

15 Decision of the Swiss Federal Tribunal, 4P. 240/2006. The Swiss Federal Tribunal confirmed in its
decision that under Swiss association law, to which FIFA is subject, any violation of a member’s
duties may incur sanctions such as punishments for clubs or associations. Equally, the Court stated
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constitute exercising penal powers like the ones accorded to ordinary national criminal
courts. Rather, the respective actions are to be considered as measures of disciplinary
nature taken in the context of relations between subjects of civil law. These relations,
as well as the disciplinary measures concerned, are not governed by criminal or
penal law but by civil law.'%

In 2011, the FIFA Disciplinary and Ethics Committee dealt with more than
700 cases. 235 of those cases, concerned enforcement of decisions passed by
FIFA bodies.!”” The mere threat of possible sanctions is often enough to force
parties to fulfil their obligations. In 2012, the FIFA Disciplinary and Ethics Committee
dealt with no less than 900 cases.

1.2 Statutory provisions

The objectives of FIFA are multiple and complex.'”® Among others, FIFA shall
draw up regulations and ensure their enforcement. Prevention of infringements of
those Statutes and regulations as well as of the decisions of FIFA is expressly
stipulated as one of FIFA’s objectives.'” Equally, the member associations of FIFA
have an expressed obligation and duty to ensure that their own members comply
with the FIFA Statutes, regulations, directives and decisions of FIFA bodies.!°
Confederations are also required to comply with the decisions of FIFA.!!!

To support the above-mentioned, FIFA established judicial bodies, i.e. the
Disciplinary Committee, the Appeal Committee and the Ethics Committee, whose
tasks are to ensure the respect of the FIFA Statutes and regulations and a fortiori
to impose the relevant disciplinary measures in case of a breach.!'? In view of their
role and competence within the structure of FIFA, those bodies cannot be Standing
Committees.!!* The judicial bodies function and pass their decisions independently.

The disciplinary measures that can be taken by the three judicial bodies are
defined in the FIFA Statutes in a non-exhaustive way.!'¥ They are classified in an

that if a private association draws up regulations to which members are subject to achieve its objectives,
it is permissible for a governing body to provide for sanctions that safeguard the members’ duties.
This decision of the Swiss Federal Court has been considered as a landmark decision and has been
very well received in the football world to ensure the viability of the system.

106 A, HEiNt, W. PORTMANN AND M. SEEMANN, Grundriss des Vereinsrechts, 2009, 85 et seqq.; A. HEINI
AND W. PORTMANN, Das Schweizerische Vereinsrecht, Schweizerisches Privatrecht, vol. 2, sub-volume
5,2005, 144-145,N 315-316.

17 Enforcement of decisions of FIFA deciding bodies is one of the competence of the FIFA Disciplinary
Committee.

18 Art. 2 of the FIFA Statutes.

199 Cf. art. 2 lit. ¢) and d) of the FIFA Statutes.

10 Art. 13 para. 1 lit. d) of the FIFA Statutes.

1T Art. 20 para. 3 lit. a) of the FIFA Statutes.

12 Cf. chapter 6 of the FIFA Statutes called Judicial bodies and disciplinary measures.

113 Cf. art. 21 para. 4 and 34 para. 2 of the FIFA Statutes.

114 Art. 65 of the FIFA Statutes. The disciplinary measures differ whether they shall be imposed
against a natural or a legal person.
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order of seriousness, from the least to the most severe, with the exception of social
work which is a disciplinary measure - introduced for the first time in the exemplary
catalogue in the FIFA Statutes, edition 2012 - sui generis.

It is worth taking a moment to look back to the reform process undertaken
by FIFA since the 61% FIFA Congress in Zurich in June 2011,"° since then the
rules which govern the composition and functioning of the judicial bodies have
been amended in a significant way.

To strengthen the judicial bodies, the FIFA President decided to propose,
at the 61% Congress, held in Zurich in 2011, amendments to the FIFA Congress
that were accepted by a vast majority.!'® At the occasion of the 62" FIFA Congress
in Budapest in 2012, the proposals elaborated by the Task Forces were approved.!!’
Among others, art. 61 par. 3 of the FIFA Statutes now provides that the judicial
bodies are to be composed in such way that the members, together, have the
knowledge, abilities and specialist experience that is necessary for the due completion
of their tasks. It is specified that the chairman and the deputy chairman of the three
judicial bodies shall be qualified to practise law."® It should be pointed out that a
more profound and deeper reform was undertaken as to the composition and
functioning of the FIFA Ethics Committee.

Last but not least, in order to strengthen the independence of the judicial
bodies and finalise the reform process, at the occasion of the 63 Congress in
Mauritius in 2013, the members of the three judicial bodies will be elected for the
first time by the FIFA Congress.!'"®

2. The judicial bodies'

The judicial bodies of FIFA are the Disciplinary Committee, the Appeal Committee
and the Ethics Committee. The responsibilities and function of these bodies are
stipulated in the FIFA Disciplinary Code and the FIFA Code of Ethics.

2.1  The FIFA Disciplinary Committee'*!

The FIFA Disciplinary Committee is currently composed of one chairman, one
deputy chairman and fourteen members. Its jurisdiction is specified in art. 76f of
the FIFA Disciplinary Code (hereinafter: the FDC). Generally, the Disciplinary
Committee is authorised to sanction any breach of FIFA regulations which does not
come under the jurisdiction of another body. As to its functioning, it can decide if

15 Cf. www.fifa.com/mm/document/affederation/committees/01/53/05/80/proposal_pdt

21102011.pdf.

116 Cf. www.fifa.com/mm/document/affederation/bodies/01/55/71/31/congressminutes2011_all.pdf.
17 Cf. www.fifa.com/mm/document/affederation/bodies/01/83/98/01/congressminutes 2012.pdf.
'8 In contrast with legal qualifications as stipulated in the previous editions of the FIFA Statutes.

119 Cf. inter alia www.fifa.com/aboutfifa/organisation/footballgovernance/process/structure.html.
120 For the purpose of the present essay, the attention will be put on the FIFA Disciplinary Committee.
121 Art. 62 of the FIFA Statutes.
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at least three of its members are present'?? and it decides in total independence.'?
2.1.1 Competencies

The FIFA Disciplinary Committee has a vast scope of competencies, which
comprises firstly the sanctioning infringement to the Laws of the Game within the
frame of a match under the jurisdiction of FIFA.'?* Typically, this concerns all
incidents that can occur during a match, such as a serious foul play, unsporting
conduct towards a match official or improper conduct caused by spectators.'?> As
far as matches and competitions are concerned, the FIFA Disciplinary Committee
is also competent to sanction a team, should an ineligible player take part in a
match.'?® As per the FDC, the FIFA Disciplinary Committee is also competent to
sanction inter alia any kind of discrimination,'?’ forgery,'”® doping offenses,'?
match manipulation'® and any breach that would fall under its competence in
virtue of another FIFA Regulations.”®! In this context, the FIFA Disciplinary
Committee is also involved with regard to the implementation — and a proper
functioning — of the Transfer Matching System (TMS), as it is the competent body
to impose sanctions on any association or club which might violate one of their
obligations as set forth in the regulations.'* Last but not least, the FIFA Disciplinary
Committee will sanction any breach of the FIFA Statutes. '3

In sum, and in light of its residual competence, the FIFA Disciplinary
Committee plays a key role as guarantor that the FIFA regulations are respected.

122 Art. 82 para. 1 of the FDC. According to art. 78 of the FDC, the Chairman of the Disciplinary
Committee has jurisdiction to decide alone in certain type of cases. However, he does not have such
prerogative in enforcement-type proceedings.

123 Art. 85 of the FDC; cf. also art. 86 of the FDC governing the incompatibility of office.

124 Cf. Art. 46ff of the FDC.

125 In this context, it is worth highlighting that art. 67 of the FDC foresees the application of strict
liability in case of improper conduct of spectator, which has been uniformly confirmed by the CAS in
several occasions (cf. CAS 2009/A/1944).

126 Art. 55 of the FDC. CAS has recently once again confirmed the well-established principle according
to which, the participating team is responsible to field eligible players and this responsibility cannot be
shifted to anyone else (cf. www.tas-cas.org/en/infogenerales.asp/4-3-6567-1092-4-1-1/5-0-1092-15-
1-1/).

127 Cf. Art 3 of the FIFA Statutes, art. 57 and 58 of the FDC.

128 Art. 61 of the FDC.

129 Cf. the FIFA Anti-doping Regulations and art. 63 of the FDC.

130 Art. 69 of the FDC.

31 For instance: art. 19bis para. 4 of the Regulations on the Status and Transfer of Players in respect
of the protection of minors, art. 30 para. 3 and 32 para. 2 of the Players‘ Agents Regulations, art. 19
of the Regulations Governing International Matches.

132 Annexe 3 of the Regulations on the Status and Transfer of Players, in particular art. 9 regarding
the competence of the FIFA Disciplinary Committee.

133 Art. 2 of the FDC mentions cases of forgery, corruption or doping. These are mere examples.
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2.1.2  Some procedural and organisational aspects

The procedure and organisation of the FIFA Disciplinary Committee is set forth in
the Second Title of the FDC. It is not possible to describe in detail the complete
organisation and procedure of that judicial body,'** however it is worth highlighting
a few important points.

First and foremost, disciplinary proceedings are prosecuted ex officio, which
means that — contrary to the proceedings before the Players’ Status Committee or
the Dispute Resolution Chamber —no complaint is needed for the opening of these
proceedings.'*> The Chairman of the FIFA Disciplinary Committee can therefore
start at his own initiative any investigation he deems relevant.'*® This does not
exclude the possibility for any person — inside or outside the so-called “football
family” — to lodge complaints in order to bring to the Committee’s knowledge the
occurrence of breaches of FIFA regulations.'?’

The rules governing proof are described in art. 96ff of the FDC and it is
important to note that the Committee has absolute discretion regarding proof
(evaluation of proof)'3® and the members of the Committee decide on the basis of
their personal conviction (standard of proof).'* Equally, while any type of proof
may be produced — with the exception of proof that violates human dignity or
obviously does not serve to establish relevant facts!*’ — it is primordial to bear in
mind that in disciplinary-related proceeding, the burden of proof rests with FIFA.'*!

As far as the limitation period for prosecution is concerned, infringements
committed during a match may no longer be prosecuted after a lapse of two years,
whereas, as a general rule, other infringements may not be prosecuted after a lapse
of ten years. It has to be remarked that, anti-doping rule violations may not be
prosecuted after eight years have elapsed. Prosecution for corruption is not subject

134 The FDC presents the rules governing procedure and organisation in a comprehensive and thorough
way.

135 Art. 108 para. 1 of the FDC — with the exception of proceedings initiated on the basis of art. 64 of
the FDC.

136 Cf. art. 109 of the FDC.

137 Even more, there is rather an obligation to report any knowledge of infringements for persons
bound by the FIFA Code of Ethics, cf. art. 18 of the FCE.

138 Art. 97 para. 1 of the FDC, which implies that the deciding body is allowed to freely decide the
evidentiary weight of any evidence on the record without being bound by any pre-defined distinction
between the kind of evidence and freely choose between contradictory elements of evidence in their
decision-making process.

13 Art. 97 para. 3 of the FDC — the CAS considered that the standard of personal conviction was not
fundamentally different from the standard of comfortable satisfaction, the important point being that
this standard is higher than a mere balance of probabilities applicable in civil proceedings but lower
than the standard applicable in criminal proceedings of beyond any reasonable doubt (inter alia TAS
2011/A/2433).

140 Art. 96 of the FDC.

141 Art. 99 para. 1 of the FDC. However, art. 99 para. 2 of the FDC recalls the principle that in anti-
doping rule violation, the burden of prooflies with the suspect.
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to a limitation period.'*?

Last but not least, the Chairman of the FIFA Disciplinary Committee'*
has the competence to impose provisional measures if an infringement appears to
have been committed and if there is a situation of emergency ( “a decision on the
main issue cannot be taken early enough”).'* Said provisional measures are
intrinsically limited in time and may not be valid for longer than 30 days, a period
which can be extended only once for a further 20 days.!'®

2.1.3  Two examples of the FIFA Disciplinary Committee s competencies. failure
to respect decisions and extension of sanctions to have worldwide effect

2.1.3.1 The procedure of enforcement within the frame of the FIFA dispute
resolution system

As it has been underlined in extenso that disputes between inter alia associations,
clubs, players, coaches, players’ agents regarding the payment of salaries or
commissions or related to transfers are a daily occurrence in international football.
Figures are, in this context, self-explanatory. If a party does not respect such a
decision taken by a body, committee or instance of FIFA, the FIFA Disciplinary
Committee may impose sanctions.

The FIFA Statutes, in its art. 4, enhances FIFA to provide the necessary
institutional means to resolve any dispute between different stakeholders. Although
it has not been expressly mentioned in that provision, the enforcement proceedings
forms an integral part of the dispute resolution system that shall be implemented.

Therefore an efficient enforcement system is absolutely necessary for the
viability of any alternative dispute resolution system implemented within the legal
framework of a sports federation, in particular when recourse to ordinary courts of
law is prohibited thus forcing football stakeholders to submit their disputes to sports
bodies.!'*® Although enforcement comes at the end of the dispute’s chain, it plays a
key central role in the success and recognition of the system as a whole. To be
efficient, a valuable enforcement system shall foresee a sanctioning system that
will force debtors to comply with the decisions taken.

Failure to respect decisions contained in Article 64 constitutes an infringement
of the FIFA legal framework and is, as such subject to sanction.'#’

142 Art. 42 of the FDC.

1493 The jurisdiction of the Chairman deciding alone is defined in art. 78 of the FDC.

144 Section 5 of the Second Title of the FDC; this prerogative is essentially used in doping cases (cf.
art. 39 of the FIFA Anti-Doping Regulations).

145 Art. 132 of the FDC.

146 Presentation of the dispute resolution system has been extensively explained in the previous parts
of'this chapter.

47 CAS recalled, in application of a previous edition of the FDC, that the enforcement provisions
could not be said to be “procedural” in the context of the FIFA Code — CAS 2007/A/1355.
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It is worth highlighting the fact that the enforcement system is governed by
one single sophisticated provision: art. 64 of the FDC, which current wording is the
result of an evolution of the jurisprudence and responds to the constantly moving
needs of football and the FIFA regulations.'*

In view of the conferred power to the FIFA Disciplinary Committee to
pronounce the sanctions stipulated in the FIFA Statutes and in the FDC,'* and in
light of the presence of art. 64 in the FDC, the FIFA Disciplinary Committee is
competent to ensure the respect of FIFA decisions.

The decision to be enforced can be a financial or a non-financial nature, in
practice there is no differentiation as to the proceedings. A financial decision is an
order made by the relevant decision-making body of FIFA or CAS to anyone to
pay a sum of money (outstanding salary, compensation for breach of country, sum
of money in relation to solidarity contribution or training compensation, transfer
compensation) to another person (a player, a players’ agent, a coach), a club or an
association. A non-financial decision is for instance the order to disclose a transfer
agreement to FIFA.'°

Although disciplinary proceedings are, as a general rule, prosecuted ex
officio and involve one party only, i.e. the accused, disciplinary proceedings opened
due to failure to respect FIFA decisions are initiated exclusively upon request of the
interested party —usually the creditor party — and include the two parties that were
involved in the proceedings which led to initial decision to be enforced. Thus, in
the absence of a clear and expressed request for intervention of the FIFA Disciplinary
Committee, such proceedings will not start. In this respect, it is worthwhile underlining
the practice of the DRC and PSC (and their respective DRC judge and Single
Judge), whose decisions will always bear an enforcement clause recalling to the
debtor person that should he fail to comply with the decision within a given deadline,
the creditor person will have the right and the possibility to ask for the intervention
of the FIFA Disciplinary Committee to ensure perfect execution of the decision at
stake. The creditor also has obligations, as he will have the obligation to send his or
its banking details to the other person, so that the latter can effectively comply with
the order to pay.

The first element to take into account for the enforcement authority is that
the decision to be enforced shall be final and binding. This means that the decision
shall not be subject to any appeal at CAS, i.e. no appeal is currently pending at
CAS and the deadline to appeal has expired.'*! In other words, the decision cannot

148 Art. 64 of the FDC, edition 2011.

149 Cf. art. 62 of the FIFA Statutes.

150 Non-financial decision, such as the order to disclose a contractual agreement, will be less needed
by FIFA deciding bodies, in view of the implementation of the TMS, which purpose is to ensure that
football authorities have clear details of the international transfers of players available, and thus
improve credibility and transparency of the system. Thus, in virtue of Annexe 3 of the Regulations of
the Status and Transfer of players, clubs are obliged to upload all agreements on the secured platform.
Failure to respect obligations set forth in said Annexe is also subject to disciplinary proceedings.

ST Cf. Art. 67 para. 1 of the FIFA Statutes: the deadline to appeal is of 21 days following the
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be modified as to its conclusions following an ordinary appeal procedure.

Following this line of thought, and although some parties to the proceedings
invoke arguments as to the merits of the case, the FIFA Disciplinary Committee
will not act as an appeal instance of the decisions of other FIFA bodies. This means
that the substance of the decision to be enforced will not be reviewed by the
Committee.'*? This principle has been recognised and applied by the CAS, acting
as appeal body against decisions of the FIFA Disciplinary Committee in its long-
lasting jurisprudence.'> The CAS enlightened that it could not consider requests
concerning the debt owed by the Appellant [the debtor club within the frame of the
disciplinary proceedings at FIFA level], the issues relating thereto having been already
decided by the final and binding decision subject to enforcement. As a result, only
submissions relating to the fine imposed by the Disciplinary Committee, such as its
legal basis and quantum, can be heard. Any request by the Appellant to have its
debt towards the creditor club cancelled, postponed, rescheduled, or divided in
several deferred portions, is precluded by the res iudicata implied in the decision
subject of the enforcement procedure. It cannot be re-heard now, at the stage of
enforcement of the obligation to pay.'>*

In light of the foregoing, the Disciplinary has as a sole task to analyse if the
debtor complied with the final and binding decision rendered by the body, i.e. to
verify whether the debt identified in the relevant decision still exists.

In sum, the disciplinary proceedings for failure to respect decisions is based
on three conditions: a decision passed by a body, committee or instance of FIFA or
CAS, arequest from the creditor to start such proceedings and lastly this decision
has to be final and binding. Should the Disciplinary Committee reach the conclusion
that the final and binding decision has not been complied with accordingly, sanctions
will be imposed.

A literal and systematic interpretation of art. 64 of the FDC allows one to
see that the system of disciplinary measures is implemented on a three-layers-
scales.

Any failure to respect a decision as described above will lead to the imposition
of a fine.!> Although it is not expressly stated in art. 64 of the FDC, the fine shall
be proportionate to the amount owed or the infringement committed. '

notification of the motivated decision.

152 The FIFA Disciplinary Committee is to be regarded as acting along the lines of any ,,enforcement
autority” and art. 64 of the FDC to be compared to enforcement proceedings under Swiss law.
153In May 2005, entered into force a new opus of FDC which brought a significant modification in
order to streamline the legal procedure and ensure the rapid enforcement of decisions. Thus, appeals
against decision of the FIFA Disciplinary Committee in this context were to be submitted directly to
the CAS and not anymore to the FIFA Appeal Committee (FIFA Circular No 969 of 19 May 2005).
14Cf. CAS 2005/A/957 and other subsequent CAS awards uniformly confirming this principle.

155 Art. 64 para. 1 lit. a) of the FDC in connection with art. 15 para. 2 of the FDC.

1561n this context, art. 64 of the FDC, edition 2009, mentioned that, in any case, the minimum fine was
of CHF 5,000. Edition 2011 of the FDC deleted this amount and consequently refers to the general
rule regarding the fine. This is a welcome amendment, as it gives the FIFA Disciplinary Committee
more flexibility to impose a proportionate fine.
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The party in breach will be given an additional deadline to comply with the
initial decision to be enforced.'>” Should the debtor party still fail to comply with
the decision at stake, despite the additional time granted,'>® a second sanction will
be implemented upon request of the creditor party: for clubs, a points deduction'®
and for natural persons, a ban on taking part in any football-related activity.'*®° This
type of sanctions is an inherent and exclusive prerogative of the sports bodies,
which makes the system remarkably efficient.

The Code underlines the need for the points deduction to be proportionate
to the amount owed.'! It goes without saying that the FIFA Disciplinary Committee
shall decide and impose sanctions —in any kind of disciplinary proceedings — taking
into consideration the principle of proportionality.

More significantly regarding the points deduction, it is expressly stipulated
that FIFA shall request the relevant association to implement the sanction. Indeed,
for enforcement purposes, FIFA must rely on its members, the national football
associations, which have an obligation to assist FIFA in enforcing these decisions.'¢?
FIFA’s enforcement powers in these cases are limited to sanctioning the national
federations that do not provide this assistance.'®

As far as clubs are concerned, points deduction are not the only possible
sanction. A relegation to a lower division can be ordered. In practice, a relegation
will be imposed should the club still not comply with the decision to be enforced,
after points have been deducted and after a subsequent request by the creditor
party. This sanction intervenes after the imposition of a fine, a final deadline has
been granted and a deduction of points, all in vain. Therefore, a club will, as a
general rule, comply with a decision rather than being imposed a points deduction
or being relegated disciplinarily. This type of sanction however demonstrates that
the enforcement system implemented at FIFA has been given all the tools to reach
its purpose, being the execution of a final and binding decision passed by its bodies.

As it has already been mentioned, should the debtor party be a natural
person, a ban on taking part in any football-related activity — which goes further
than the mere fact of playing football and embeds any and all football-related

157 Art. 64 para. 1 lit. b) of the FDC.

138 The FIFA Disciplinary Committee usually grants an additional deadline of 30 days.

139 Art. 64 para. 1 lit. ¢) of the FDC.

160 Cf. art. 64 para. 4 of the FDC and art. 22 of the FDC.

161 Art. 64 para. 3 of the FDC.

192 Cf. art. 64 para. 2 of the FDC and art. 13 para. 1 lit. a) and d) of the FIFA Statutes.

163 Such obligation lying on the member association has been part of the provision since its introduction
in 2002. Cf. also CAS 2005/A/899 which expressly recalls that principle. Furthermore, in this context,
it is interesting to refer to FIFA Circular No.981 of 4 August 2005, which has as a sole purpose to
clarify and ensure the procedure of points deduction once the request has been made to the association.
Indeed, it has been remarked that clubs managed to escape the points deduction by clearing their debt
before the concrete implementation of the points deduction by the association concerned, as the latter
did not act with sufficient celerity. Thus, in order to avoid arbitrary result, the FIFA Disciplinary
Committee decided that, once the pertinent request has been made, the deduction of points has to be
implemented immediately by the member association concerned.
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activity, be it at sports or administrative level, nationally and internationally. Once
again, this sanction could not have been imposed by a non-sports body.

In view of the illustration of the sanctions that are at the disposal of the
FIFA Disciplinary Committee in such a context, it is essential to underline that the
sanctions pursue a preventive as well as a reprehensive effect in order to ensure
that the final and binding decisions are executed and complied with by the concerned
party.'* The sanctioning system so implemented met with great recognition and
back-up from both the CAS and the Swiss Federal Court as to the principle as well
as to the application of art. 64 of the FDC in concrete cases.

In addition, in view of the fact that not only natural persons and clubs but
also member Associations may be considered as offenders, it was decided to insert
an explicit provision applicable to associations in the latest edition of the FDC.!6
Thus, a Member Association is now threatened of an expulsion from a FIFA
competition in case of failure to respect a FIFA decision. Equally, in order to
extend the responsibility for enforcing decisions to the associations, and in line with
the encouraging efforts of FIFA in the creation and implementation of a so-called
National Dispute Resolution Chambers (NDRC), a provision has been added to the
FDC enhancing national associations to enforce any financial or non-financial decision
pronounced against a club or a natural person'® by a court of arbitration within the
relevant association or by a NDRC in compliance with the principles established in
art. 64 of the FDC.

In brief, the system proved itself extremely powerful, which is confirmed
by a very high percentage of compliance with FIFA decisions.

2.1.3.2 Extension of sanctions to have worldwide effect

In the pyramidal structure of sports administration, there are cases of infringements
which are of a national nature only without any international implication.!’
Consequently, the competence to deal with such type of cases lies with the member
association concerned. However, if the infringement is serious — such as doping,

164 On 29 March 2012, the Swiss Federal Court annulled a decision of CAS confirming a decision of
the Disciplinary Committee in the so-called Matuzalem case. Both jurisdictions decided that a non-
compliance by player to pay the amount due to the creditor would lead to a ban on taking part in any
football-related activity until the amount is paid in full. Whereas the Swiss Federal Court did not
question the principle of the sanction to be imposed on natural person, it considers that the threat of
an unlimited ban would constitute an obvious and grave infringement in the player’s privacy rights
(public policy), jeopardising the foundations of his economic existence, unjustified by the interests of
FIFA.

165 Art. 64 para. 1 lit d) of the FDC; cf also FIFA Circular No 1270 of 21 July 2011.

166 Art, 64 para. 6 and 7 of the FDC. In case of a decision pronounced against a natural person, an
association which has not passed the decision may be required to enforce the decision of another
association in the event of a new registration (player) or of the signing of a new employment contract
(coach); art. 64 para. 7 of the FDC.

167 As for example, a Spanish player who is guilty of an anti-doping violation within the frame of a
match of the Spanish national championship.
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unlawfully influencing match-results, forgery — the member association concerned
has the obligation to contact FIFA and to request the extension of the sanction to
have worldwide effect.'*® Indeed, the sanction taken by the member association
concerned will have effect on the territory of that member association only. Thus,
the purpose of this rule is to prevent a natural person convicted of a serious violation
at national level from playing, should he be internationally transferred.!® Thus, the
Chairman of the FIFA Disciplinary Committee!” has the competence to extend the
sanctions to have worldwide effect provided certain conditions are fulfilled.!”! The
Chairman can pass his decision without hearing the parties, i.e. only on the basis of
the file.'”” Indeed, one shall bear in mind that the foregoing is a procedure of
extension, in which FIFA deciding body is not allowed to review the substance of
the decision taken by the member association.'”® As a consequence of the extension
of the sanction to have worldwide effect, a sanction imposed by an association or
confederation has the same effect in each member association of FIFA as if the
sanction had been imposed by any of them.'”

Lately, this prerogative has been used in numerous cases of match-fixing,
in which member associations sanctioned numerous players and officials involved
in massive match-fixing scandals.!”

3. The FIFA Ethics Committee'

As far as the Ethics Committee is concerned, it is competent to judge conduct that
damages the integrity and the reputation of football and in particular to illegal,
immoral and unethical behaviour.!”” Following the reform process, the FIFA
Executive Committee approved the current version of the Code of Ethics (hereinafter:
the FCE).'” Thus, the FIFA Ethics Committee is now composed of two chambers,
one investigatory, in charge of conducting investigatory proceedings, and one
adjudicatory, competent to adjudicate on the case — both chaired by independent
chairmen — thus strengthening the Ethics Committee. All the procedural and

18 Art. 136ff of the FDC.

19 In the context of international transfers, art. 12 of the Regulations on the Status and Transfer of
Players together with its Annexe, in particular art. 8.1 para. 4.

170 For the jurisdiction, art. 78 para. 1 lit. ¢) of the FDC.

17 Art. 137 of the FDC, inter alia the Chairman has to verify that the sanctioned person has been
cited properly and that his right to be heard has been respected.

172 Art. 138 of the FDC.

173 Art. 139 para. 1 of the FDC.

174 Art. 140 of the FDC.

175 Cf. www.fifa.com/aboutfifa/organisation/news/newsid=2019030/ or www.fifa.com/aboutfifa/
organisation/news/newsid=1982399/ index.html.

176 Art. 63 of the FIFA Statutes.

177 Art. 1 of the FIFA Code of Ethics, edition 2012.

18 On a side note, the FIFA Ethics Committee was active before the reform process and passed
several decisions in important cases, cf. www.fifa.com/aboutfifa/organisation/bodies/news/
newsid=1336779/index.html.
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organisational rules are now defined in the FCE and tailor-made for the needs of
ethics proceedings'” and offer a precise and systematic division of the rules of
conduct.'® It is worth mentioning that the FCE applies to physical persons only. 8!

Regarding the procedure, it shall be pointed out that the Chairman of the
Investigatory Chamber decides on his own to open investigation proceedings, if
there is a prima facie case.'® The investigation is led by a chief of the
investigation.'®3 Upon completion of the investigation, the chief of the investigation
drafts a final report containing all the facts and evidence, which shall be remitted to
the Adjudicatory Chamber.'® The latter will, on the basis of the final report, decide
to proceed with the adjudicatory proceedings, if he considers the final report to be
complete. The Chairman of the Adjudicatory Chamber may also either close the
case, if there is insufficient evidence to proceed, or return the final report to the
Investigatory Chamber for amendment and completion or undertake further
investigations.'®’

The Chairman of the Adjudicatory Chamber may also take provisional
measures, at the request of the Chairman of the Investigatory Chamber, if a breach
of the FCE appears to have been committed and if a decision on the main issue
may not be taken early enough. Provisional measures may also be taken to prevent
interference with the establishment of the truth. !

4. The FIFA Appeal Committee'®

The FIFA Appeal Committee, currently composed of one chairman, one deputy
chairman and twenty members, is responsible for deciding appeals against any of
the Disciplinary Committee’s and the Ethics Committee’s decisions that FIFA
regulations do not declare as final or referable to another body.!'3® The organisation
is identical as to the FIFA Disciplinary Committee. The procedure is also detailed
in the FDC. The Code, however, expressly excludes the possibility to appeal in
some cases.'® In ethics-related matters, it is important to remark that the chief of

17 As an example cf. art. 41ff regarding the obligation to cooperate or 47ff regarding anonymous
witnesses.

180 Examples of rules of conduct: loyalty, conflict of interests, corruption, non-discrimination.

181 Art. 2 of the FCE.

182 Art. 63 of the FCE.

183 Art. 65 of the FCE.

184 Art. 68 of the FCE.

185 Art. 69 of the FCE.

186 Art. 83 of the FCE. The provisional measures may be valid for a maximum of 90 days, which can
be extendable, in exceptional circumstances, for an additional period of maximum 45 days (art. 85 of
the FCE).

187 Art. 64 of the FIFA Statutes and art. 66 para. 4 of the FCE.

138 Cf. Art. 79 and 118 of the FDC. In this respect, art. 118 lit. e) and art. 64 of the FDC, edition 2011,
provides for an appeal to CAS directly. Cf. also art. 80 of the FCE.

139 Art. 118 of the FDC and art. 80 of the FCE mention the cases in which an appeal before the
Appeal Committee is excluded.
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investigation is entitled to appeal against a decision of the Adjudicatory Chamber.'*
5. Conclusion

The competence and the jurisdiction of the FIFA judicial bodies is extremely large
but have proved themselves not only useful but also necessary to ensure a correct
application and implementation of FIFA regulations and decisions. They have
developed a practice and jurisprudence which is unanimously recognised worldwide.
The judicial bodies always take care to respect the procedural rules and to apply
the regulations properly. This has been recognised by the CAS in the vast majority
of its awards confirming the decisions of FIFA judicial bodies. The procedure of
enforcement implemented by FIFA is essential to the well-functioning of the dispute
resolution system and has acquired with the years a significant level of efficiency
and recognition from all the stakeholders and from other jurisdictional instances.
Despite the increased level of expectation in terms of quality and quantity, the
FIFA judicial bodies succeeded in revealing themselves competent to fulfil the task
of ensuring that regulations and decisions are respected and complied with. Thus,
FIFA has curved the path for its direct and indirect members so that everyone plays
this beautiful game with the same rules.

19 Art. 80 para. 2 of the FCE.
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Abstract:

The Feédération Internationale de Basketball (“FIBA”) provides both internal
and external dispute resolution mechanisms, highlighted by the innovative
Basketball Arbitration Tribunal (“BAT”), that allow parties a fair, quick, and
cost-efficient resolution to the various types of disputes that arise in basketball.

1. Introduction

While the Court of Arbitration for Sport (“CAS”) has become the “supervisory
jurisdiction over the rules and practices of international and national sport bodies™,'
it can decide appeals only after the internal remedies of a federation have been
exhausted.? Thus, the responsibility at the first level is still on the shoulders of the
federations. And considering the legal, financial, political and other effects of sports
disputes, together with their — at times disproportionately — extensive coverage by
the Media, this is a heavy burden on large international federations like the Fédération

Internationale de Basketball (“FIBA”’). With this responsibility in mind, FIBA has

* Attorney at Law (Greece), LLM; Martens Rechtsanwilte, Munich, Germany. The author wishes to
thank Mr Stephen Bock, Attorney at Law in New York, USA, for his assistance in the preparation of
this article. The opinions expressed herein are those of the author and do not necessarily reflect those
of Martens Rechtsanwiilte, FIBA or BAT.

' KeN FosTER, “Lex Sportiva and Lex Ludica: The Court of Arbitration for Sport’s Jurisprudence”
in Blackshaw - Siekmann - Janwillem Soek, eds., The Court of Arbitration for Sport, 1984-2004,
(TheHague, Netherlands: T.M.C. Asser Press, 2006), 420.

2 See Code of Sports-related Arbitration, Article R47.
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been at the forefront of developing dispute resolution mechanisms that are tailored
to the needs of the specific types of disputes present in international basketball.
FIBA’s dispute resolution system is designed with two overarching principles in
mind.

The first overarching principle is that disputes must be resolved fairly,
quickly and cost-effectively. It is of paramount importance to FIBA that its dispute
resolution mechanism is fair to all parties involved in the dispute. All parties must
have the opportunity to be heard, explain their position and present their evidence.
Even if the Code of Sports-related Arbitration (“CAS Code”) provides in Article
R57 for a de novo hearing which heals any possible procedural defects of the
previous instances, it is of vital importance that national federations, clubs and
players feel that they have had their “day in court” when pleading before the FIBA
bodies. Furthermore, the dispute resolution process must be as quick as possible.
This quickness is especially important in sports in order to allow sporting events to
be conducted without any unnecessary obstacles. These mechanisms are used to
determine the results of games or the status of players which cannot remain unclear
for a long period of time in order for competitions to run smoothly. Finally, the
disputes must be cost-efficient. Cost-efficiency is obviously important to the parties.
The fact of the matter is that not all players or clubs can afford to spend a lot of
money resolving a dispute. For example, a player who has not been paid by his
club for four months might not have the ability to pay large fees in order to adjudicate
his salary dispute precisely because he is not receiving his salary payments. It is
imperative for him that the proceedings remain cost-effective so that he can exercise
his rights within the dispute resolution mechanism. Moreover, the cost-efficiency
of the dispute resolution mechanism does not only have the parties in mind but
FIBA as well. FIBA has chosen to invest in its internal mechanisms to limit the
federation’s costs. Any decision made within these internal mechanisms could be
the subject of an appeal to the CAS which FIBA would then have to defend. Given
that most CAS proceedings are no longer free® and that legal representation usually
entails significant costs, it is in FIBA’s best interest to adjudicate the dispute in such
a way that the parties do not need to resort to an appeal before the CAS.

The second overarching principle is that the disputes should be classified
based on the type of dispute to allow the dispute resolution mechanism to be
crafted based on the specific intricacies of that dispute. FIBA divides its disputes
into four categories, each with dispute resolution systems designed to combat the
unique issues within each category. The first category of disputes is transfer and
nationality disputes (see Section 2. infra). These disputes arise when a club is

* According to the recent (March 2013) amendment of Article R65 of the CAS Code, the proceedings
are free in case of “appeals against decisions which are exclusively of a disciplinary nature and
which are rendered by an international federation or sports-body”. However, “[i]f the circumstances
so warrant, including the predominant economic nature of a disciplinary case [...] the President of
the Appeals Arbitration Division may apply Article R64 to an appeals arbitration”, meaning that the
cost-free character of an arbitration may be lifted in such (exceptional) cases.
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seeking to sign a player who last played abroad but the player’s former club refuses
to grant a letter of clearance* or when there is a dispute over a player’s nationality.
The next category of disputes is disciplinary disputes (see Section 3. infra). These
disputes involve FIBA sanctions applied to individuals, clubs, national member
federations or Continental Confederations (which in basketball are called “Zones™)
for violations of the FIBA General Statutes or Internal Regulations. Doping sanctions
would fall under this category of disputes. The third category is ad-hoc matters or
technical disputes (see Section 4. infra). These disputes are based on the results
within a basketball competition, such as a protest filed by a team over the result of
a game, or disputes requiring interpretations of the Official Basketball Rules. Finally,
the fourth category of disputes is financial disputes (see Section 5. infra). These
disputes involve players, coaches, agents or clubs quarrelling over the interpretation
and enforcement of their rights and obligations under the contracts that they have
entered into.

This article will highlight the solutions that FIBA has found in order to
solve disputes in a quick, fair and cost-efficient way through the prism of these
four categories of disputes.

2. Transfer and nationality disputes

This category of disputes deals mainly with a player’s eligibility to play with a
certain club or national team. Generally, a player is eligible to play for a club ifhe is
registered with the club’s national federation® and complies with the licensing
requirements of the FIBA Internal Regulations.® Likewise, in order to be eligible
for a national team, a player must “hold the legal nationality of that country and
have fulfilled also the conditions of eligibility according to the FIBA Internal
Regulations™. In essence, these disputes are based on a party claiming that the
player has (or has not) satisfied these eligibility requirements. While FIBA cannot
force a player to represent a certain club or national team, it can prevent a player
from participating with a certain club or national team.

2.1  Transfer disputes

Transfer disputes are rather common in professional basketball. The basic principle
governing transfer disputes is the following:

4In order for a player to be registered with the new club’s federation, he must first obtain a letter of
clearance from the former club’s federation for an international transfer. This letter of clearance
basically states that the player is allowed to be registered with the new federation. See FIBA Internal
Regulations, Article 3-42.

5 See FIBA Internal Regulations, Article 3-7 which states that “[p]layers who participate in professional
leagues must be registered with organisations which are affiliated to a national member federation;
otherwise they will not be able to participate in the Competitions of FIBA.”

¢ For licensing restrictions, see FIBA Internal Regulations, Articles 3-66 through 3-71.

" See FIBA Internal Regulations, Article 3-15.
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“The only reason for which a national member federation
may refuse to grant the request for a letter of clearance is
if the player is under contract to play for his club beyond
the scheduled transfer date.”®

As aresult, these disputes are related to the interpretation and enforcement
of an employment contract between a player and a club. Typically in these disputes,
the player’s former club argues that the player is still under a valid employment
contract while the player argues that the contract is no longer valid because the
club breached it’ or because he had a contractually agreed option to terminate it,
which he properly exercised.

In the event that the national federation of the former club refuses to grant
the player a letter of clearance because it states that he is under a valid contract
with the club, the new club’s federation can ask FIBA to intervene and decide the
dispute.'® Both parties are then invited to provide written submissions to FIBA
stating their positions along with supporting documentation. Often, these disputes
are highly urgent due to transfer window restrictions. Thus, after reviewing the
written submissions of the parties, FIBA will render its decision through its Secretary
General or his delegate within seven days from when the dispute arises, unless
circumstances dictate otherwise e.g. in complex cases where more than one round
of submissions is required.

After the decision is rendered, the parties have the right to appeal the
decision before the FIBA Appeals’ Panel within fourteen days of the decision. The
appellant is required to pay a modest non-reimbursable fee of CHF 2,000. The
appeal does not have suspensive effect but the appellant does have the right to
request provisional measures. The Appeals’ Panel is composed of a permanent list
of six independent jurists and the Chairman of the Panel who are appointed by the
Central Board of FIBA for a four year term.!! The Appeals’ Panel will hear an
appeal in either a three-member panel or through a Single Judge.!? Once the panel
or the Single Judge is appointed, the panel hearing the case will determine the
amount of the advance on procedural costs. Unless a hearing is waived by the
parties, the hearing will take place within four weeks after the appeal has been
received by FIBA. In most cases, the Appeals’ Panel will also invite interested third

8 See FIBA Internal Regulations, Article 3-46, which also provides that “A letter of clearance cannot
be delayed or refused because of a monetary dispute between a club and a player”.

° These disputes usually are based on a breach of contract for non-payment of salary. Thus, there is
both a transfer dispute and a financial dispute in these situations.

" FIBA has competence over transfers between different national member federations making it
responsible for handling the administration as well as the decision at the first level.

" The judges are all selected from outside of FIBA. Persons employed by FIBA and persons holding
a position within FIBA or one of its Zones cannot be appointed as judges. See FIBA Internal
Regulations, Articles 1-158 through 1-161.

12 The Chairman of the FIBA Appeals’ Panel decides whether or not an appeal is heard by a three-
member panel or a Single Judge on a case-by-case basis. Transfer disputes are usually heard by a
Single Judge. See FIBA Internal Regulations, Article 1-155.
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parties, such as the federations for both the former and new club, to participate in
the proceedings. Thus, the decision made by the Appeals’ Panel would extend to
all interested parties. FIBA is also represented at these proceedings, usually as a
Respondent, and provides detailed reasons regarding (in principle, supporting) the
decision of first instance. The FIBA Appeals’ Panel will render its award within
four weeks of the hearing.

In turn, a party can appeal the decision before the CAS in accordance with
the provisions of the CAS Code. As of the date of publication, this option has been
used very rarely in cases handled by FIBA. According to statistics for the last
twenty years, no more than five transfer cases have been appealed before the
CAS, including cases handled by FIBA’s Zones as provided in previous versions of
the Internal Regulations.

2.2 Nationality disputes

A similar mechanism is applied to disputes relating to a player’s nationality. After
both parties provide submissions, the FIBA Legal Commission, acting through the
Secretary General or a person delegated by him, decides the dispute in the first
instance.' The main difference between nationality disputes and transfer disputes
is that the parties can request to have a hearing at the first instance.'* Another
difference is that the dispute may also have an additional consultation process.
Specifically, Article 3-34 requires the Secretary General to consult the Chairman of
the FIBA Legal Commission before making a decision on a marginal case or a case
involving a refugee enjoying asylum rights or involving displaced persons as defined
in United Nations Conventions. This consultation process is necessary because
these cases typically involve the interpretation of complicated legal provisions and
principles. Finally, a party can seek further recourse by appealing the nationality
dispute to the FIBA Appeals’ Panel and then to the CAS.

The dispute resolution mechanism for transfer and nationality disputes
clearly fits within FIBA’s two overarching principles. The process is fair, quick and
cost-efficient. The dispute resolution system allows for both parties (or more parties,
in case e.g. a player could be eligible for three national teams) to make submissions.
It also includes interested third parties, and the appeal involves jurists with sports
law experience who are not only independent from FIBA but also from the players/
clubs/national federations involved: the fact that a judge has the same nationality as
the appealing party disqualifies him from hearing the case in question. Until today,
the practice has been that the principle of “neutral nationality” also applies with
respect to affected parties,'® following the application of this principle used by the

13 See FIBA Internal Regulations, Article 3-29.

14 See FIBA Internal Regulations, Article 3-36.

15 See FIBA AP 07/2010 (Hellenic BF vs FIBA), involving Greek and Serbian players who participated
in an on-court brawl during an exhibition game one week before the start of the 2010 FIBA World
Championship in Turkey. Suspension of players on said teams affected a number of teams from their
respective groups.
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FIBA Disciplinary Panel.!® Furthermore, the procedures within this mechanism
call for quick deadlines, allowing for a decision in the first instance after a week
and a decision on an appeal within ten weeks after the original decision. Finally, the
first instance does not require the payment of a fee to FIBA while the appeal
involves a small non-reimbursable fee and a modest advance on costs, taking into
account that the cases are usually heard by a single judge and that the hourly rate
of the appeals’ judges is lower than that of a CAS arbitrator.!”

This mechanism is also tailored to fit the challenges that face these kinds
of transfer and nationality disputes. The decision in the first instance can work
around any transfer windows or registration deadlines to prevent any issues that
could be caused by missing the deadline. Since the decision in the first instance
does not have suspensive effect, the player can become eligible to play with his
new club or national team immediately (if the decision is in his favour) without
having to wait through the appeals process. This flexible process allows the dispute
resolution mechanism to adjust to the fast-paced world of basketball transfer and
nationality disputes.

3. Disciplinary disputes

FIBA has the power to render sanctions on individuals, clubs, national member
federations or Zones for violations of the FIBA General Statutes or Internal
Regulations. Included in this power is the ability to sanction athletes for doping
violations. Unlike in other sports, the total number of doping cases in basketball is
significantly low when compared to the growth of the sport and the number of tests
annually performed by FIBA, FIBA Zones, National Federations, National Anti-
Doping Organisations and the World Anti-Doping Agency (“WADA”). Yet, doping
cases require special attention because they involve personal information (such as
medical records) affecting the players’ privacy.'s

In principle, disciplinary sanctions are pronounced by the FIBA Disciplinary
Panel, a permanent Panel appointed by the Secretary General and chaired by the
President of the Legal Commission. At least two members of the FIBA Disciplinary
Panel decide an individual case. For example, a member of the Legal Commission
and a member of the Medical Commission decide doping cases.!” The Disciplinary
Panel is also determined based on the principle of “neutral nationality,” i.e. its
members will be from a country other than the countries of the parties involved,
for all cases.”

16 See also Footnote 20 infra.

17 Currently set at CHF 215; see FIBA Internal Regulations, Article 1-234.

18 Pursuant to FIBA Internal Regulations, Article 4-8.6, a decision can be revealed publicly only after
all of the procedures are complete and the decision is final. All doctors and personnel handling the
testing are required to maintain confidentiality.

1 The member of the Medical Commission acts as an expert on the Panel as it relates to the medical
effects of the doping allegation.

20 The principle of “neutral nationality” is applied to both the Disciplinary Panel in the first instance
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Before the Disciplinary Panel pronounces sanctions, the party who could
potentially be sanctioned has the right to be heard.?' That party also has the right to
have a legal representative or a representative of that party’s national member
federation present to assist it at the hearing. Usually, FIBA provides the option to
conduct a hearing either in person, by telephone or by video conference in
conjunction with the written submissions. This flexible approach to the hearing
simplifies the proceedings in order to avoid travel inconvenience and a hearing
conducted by telephone is usually the preferred solution for players.? It is significant
that only two in person hearings were conducted out of more than 40 doping cases
decided by the FIBA Disciplinary Panel between 2009 and 2013; while in all other
cases in which the player participated in the proceedings, he/she opted for a hearing
by telephone conference or a decision based on written submissions only.

Additionally, the Disciplinary Panel is entitled to legal counsel,” which is
particularly important in cases that require extensive legal research. FIBA is obviously
aware of the fact that it entrusts volunteer®* members of its Commissions (Legal
and Medical) with the important task of deciding disciplinary cases at first instance
and, for this reason, ensures that they benefit from the technical support that is
necessary in carrying out their duties. The assistance of legal counsel also helps
guarantee that the quality of the decisions rendered is high and consistent with past
practice, which is reflected by both their acceptance by the basketball world and
the low WADA -appeal rate of decisions made by the Disciplinary Panel.”> However,
it should be clarified that the presence of the FIBA legal counsel in these hearings is
not to be confused with the role of a prosecutor or quasi-prosecutor with party-
status,? as adopted by other International Federations or by National Anti-Doping
Organisations; it is merely to assist the functions of the FIBA Disciplinary Panel.

Appeals are heard by the FIBA Appeals’ Panel in accordance with the principles
mentioned supra. The only difference is the significantly higher administrative fee
charged for appeals against doping-related decisions (CHF 6,000), which was
established in order to prevent parties from submitting frivolous appeals, particularly
cases in which the FIBA Secretary General decided to submit a national case to the
Disciplinary Panel after coming to the conclusion that the national decision did not

and the FIBA Appeals’ Tribunal on appeal. See FIBA Internal Regulations 1-146 and 1-161 respectively.
21 See FIBA Internal Regulations, Article 1-143.

22 A pertinent example of the prudence of this approach is allowing an American player who was
found to have cannabis in his system to conduct the hearing via telephone instead of travelling to
Geneva.

2 See FIBA Internal Regulations, Article 1-144.

24 Unlike the Judges of the Appeals’ Tribunal, the members of the Disciplinary Panel are not
remunerated for their time spent on a disciplinary matter.

2 Only four decisions have been appealed by WADA before the FIBA Appeals’ Panel since the
World Anti-Doping Code went into force. See WADA Case Law, available on line at www.wada-
ama.org/en/World-Anti-Doping-Program/Legal-articles-case-law-and-national-laws/Case-Law/

% See, e.g., Articles 38-39 of the UEFA Disciplinary Regulations, whereby the UEFA Disciplinary
Inspector investigates an incident, submits a report with his/her conclusions to the UEFA Control and
Disciplinary Body and may file an appeal against the latter’s decision.
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meet the required criteria?’ that would allow FIBA to adopt it and extend the
sanction internationally.

In all other cases, however, the general fee (CHF 2,000) applies. Also, in
relation to appeals for lesser, non-doping related violations, for practical reasons
the rules provide that the Chairman of the Appeals’ Panel appoints one of the
judges as permanent Single Judge to hear appeals against warnings, reprimands
and financial penalties for the entire 4-year period.

The general right of a further appeal before the CAS is, in any event, also
in place for disciplinary cases. Aside from its duties as a Code Signatory and the
mandatory nature of the famous Article 13 of the World Anti-Doping Code
(“WADC”), FIBA has decided that such right shall apply to the entire spectrum of
disciplinary cases; however, this right has been used in only two doping cases, once
in 2005% and once in 2012.%

The dispute resolution system for handling disciplinary disputes also
encompasses FIBA’s two overarching principles for dispute resolution systems.
The procedures used to resolve doping disputes are fair because they incorporate a
medical expert and the principle of “neutral nationality”. This fairness is reflected
by the surprising level of acceptance of the decisions by the sanctioned players and
their national federations as compared to other doping tribunals. Likewise, the
dispute resolution system for disciplinary disputes is quick because the first instance
eliminates the delays associated with in person hearings by allowing hearings by
telephone conference. By having a medical expert on the Disciplinary Panel and
allowing the Disciplinary Panel to have counsel, the Panel can handle the technical
legal and medical issues that arise within a disciplinary dispute efficiently. The
average time of issuing a reasoned decision after a hearing is approximately ten
days; this short time-frame operates not only in favour of the athlete in question,
who needs to see his legal status clarified soon, but also of the entire competition
he is participating in because the majority of the cases involve a specified substance
—where a provisional suspension is not mandatory — and, therefore, many players
compete until the moment of notification of the decision. Also, the internal appeals
procedure is the same quick system used in transfer disputes. Finally, the proceedings
are cost-efficient. The potentially sanctioned party has the ability to seek assistance
with the hearing from the national federation and can save on costs by conducting
the hearing by telephone conference instead of appearing in person at the FIBA
Headquarters.

4. Ad-Hoc (and technical) disputes

Following a rather traditional approach, successfully tested over decades of

7 See FIBA Internal Regulations, Article 4-13.7.

2 See TAS 2006/A/1038, available on line at www.wada-ama.org/rtecontent/document/CAS-
NSima.pdf.

»In this case, the appeal was subsequently withdrawn.
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international basketball competitions, FIBA operates its own on-site hearing body
to decide disputes within an international competition. The creation of this body
was essential because disputes within a competition need to be decided within a
matter of hours. This body is known as the Technical Committee. It is constituted
before each main official competition, cup and tournament of FIBA and consists of
three persons: the Secretary General of FIBA (or his delegate), a delegate of the
organizing federation and a third member selected by them.3

The Technical Committee is the first instance body for both technical and
disciplinary matters throughout the competition and until the announcement of the
final classification of the competition. Pursuant to Article 2-47(f) of the FIBA
Internal Regulations, the Technical Committee has the authority to impose sanctions
against players, coaches, team followers, referees and other individuals who have
violated the spirit and the letter of the General Statutes and the Internal Regulations
of FIBA or the spirit of “fair play” that exists in basketball. Sanctions are imposed
based on reports submitted by commissioners and referees as well as observations
by members of the Technical Committee. Furthermore, the Technical Committee
is also empowered to rule on technical issues, including the application of the
Official Basketball Rules (so-called “field of play” decisions). Thus, they rule on
any protests that result from matches played during the tournament.

If a team wants to protest a decision made by an official or any other event
that took place during a game in a FIBA main official competition, the team must
follow a three-step process in order to protest the result: 1) the captain of the team
in question must inform the referee that his team is protesting the result by signing
the space in the scoresheet marked “Captain’s signature in case of protest”; 2) the
official representative of the national member federation or the club has to give
confirmation of the protest in writing to a representative of FIBA or the Technical
Committee within twenty minutes after the conclusion of the game; 3) the protesting
party must pay a security deposit to the representative of FIBA or the Technical
Committee in an amount stipulated in Article 2-228 of the FIBA Internal Regulation.!
The protesting national federation or club must then provide the text of its protest
within one hour of the conclusion of the game.* If the protest is accepted, the
deposit is refunded.? Either the protesting club or its national federation or the
opposing club or its national federation may appeal the decision.**

It is important to note that appeals against decisions of referees or table
officials made during or at the conclusion of games are dealt with in accordance
with the Official Basketball Rules and the regulations governing the conduct of
competitions and are not subject to appeal to the FIBA Appeals’ Panel® or,

30 See FIBA Internal Regulations, Article 2-45.
31 See FIBA Internal Regulations, Article 2-56.
32 See FIBA Internal Regulations, Article 2-58.
33 See FIBA Internal Regulations, Article 2-59.
3% See FIBA Internal Regulations, Article 2-60.
35 See FIBA Internal Regulations, Article 1-153.
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subsequently, to the CAS. As a result, FIBA has decided to create a Jury of Appeal,
a specially-designed appellate body to handle these ad-hoc matters. The four
members of the Jury of Appeal are nominated by the Technical Committee and are
representatives of national member federations whose teams are participating in
the competition. The Jury is presided over by the President of FIBA or by the most
senior member of the FIBA Central Board present at the competition. However,
the Central Board may appoint a member of the FIBA Appeals’ Panel to act as
president of the Jury of Appeal during main official competitions of FIBA in order
to rule on cases which require an immediate decision.*® The principle of neutral
nationality applies also to members of the Jury of Appeal which are substituted by
alternate members if they have a connection with teams involved in a dispute.

In order to appeal the decision of the Technical Committee to the Jury of
Appeal, the appeal must be delivered within twenty minutes of the delivery of the
Technical Committee’s decision, and the appellant must pay a security deposit with
the representative of FIBA or the Chairman of the Technical Committee in an
amount stipulated in FIBA Internal Regulation 2-228.%” From an evidentiary point
of view, it should be noted that the use of videos, film, pictures or any equipment,
visual, electronic, digital, or otherwise is valid only to determine responsibility in
matters of discipline. No such use is allowed for field of play decisions, even in
cases where the referee is authorised to do so under the Official Basketball Rules.

The decisions of the Jury of Appeal are final and cannot be appealed
further either internally or externally.*® As a result, there are technical (and, possibly,
disciplinary) disputes inside the FIBA world which do not fall under the competence
of the FIBA Appeals’ Panel or the CAS, simply because they arise during a FIBA
competition and have to be resolved on the court or very soon after the completion
of the game.

The ad-hoc proceedings analysed above serve the fairness, speed, and
cost-efficiency principles that FIBA desires while keeping up with the rigors of
dispute resolution within a competition. While parties might not be able to put
together perfect submissions within the time restraints, the proceedings are fair
given the demanding restraints of a competition setting. The parties have the right
to two levels of proceedings. In the appellate level of the proceedings, the principle
of neutral nationality ensures that national bias does not come into play. Also, the
disputes are decided by the experts of the sport. Furthermore, parties seeking to
protest a decision have the ability to obtain two levels of review within a few hours
on-site. This balance between speed and procedural fairness is necessary, given the
dense competition schedule (e.g. at the 2010 FIBA World Championship for Men,
finalist teams played 9 games in 16 days). Finally, the proceedings are cost-efficient
as well. The deposit to protest a decision in front of the Technical Committee is
CHF 1,500, while the deposit for an appeal is CHF 3,000. These deposits are

3¢ See FIBA Internal Regulations, Article 1-157.
37 See FIBA Internal Regulations, Article 2-61.
38 See FIBA Internal Regulations, Article 2-62.
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refundable if the party prevails in the proceeding.
5. Financial disputes

The most important and innovative FIBA dispute resolution mechanism is the
Basketball Arbitral Tribunal (“BAT”) and is used to resolve financial disputes.
Financial disputes between clubs, players, coaches or agents represent a large
percentage of the disputes in the world of professional basketball and may have a
considerable impact both on the sporting result and on the reputation of the sport.
Typically, these disputes revolve around outstanding player wages, outstanding
player agent commissions or breaches of contract by players. Given the large amount
of financial disputes, FIBA created the BAT, an independent court of arbitration, in
2007.% The BAT’s legal seat is in Geneva, Switzerland,*’ and it was established
having Swiss law requirements for arbitral tribunals in mind. Recently, the BAT
was recognised as a true arbitral tribunal under Swiss law.*!

Although other dispute resolution mechanisms established in sports
associations claim to be “arbitration courts”, many countries do not recognise the
decisions of these “courts” as final and binding.** The main issue is that often the
arbitrators are chosen by the association either directly or indirectly and that the
court is financially subsidised by the association itself. This lack of independence
compromises these courts’ credibility as a true arbitral tribunal.

On the other hand, FIBA has taken a different approach with the BAT.
Under Article 3-289 of the FIBA Internal Regulations, FIBA established “an
independent Basketball Arbitral Tribunal ... in which FIBA, its Zones, or their
respective divisions are not directly involved”. Thus, the BAT was first and foremost
established as an independent arbitral tribunal. FIBA cannot be a party in the dispute
in order for the BAT to maintain its independence. FIBA has no jurisdiction over
disputes between third parties about players’ salaries or agents’ commissions.

% The BAT was the brainchild of Dr. Dirk-Reiner Martens, external legal counsel for FIBA, and was
originally named the FIBA Arbitral Tribunal (“FAT”). The FAT was renamed the BAT as of 1 April
2011 in order to underscore the court’s independence.

40 The BAT seat does not change based on where the hearings or proceedings are conducted. Contrary
to many other European countries, Switzerland is extremely liberal when it comes to the arbitrability
of employment disputes, provided that the claim is of pecuniary nature. See Article 177(1) of the
Swiss Code on Private International Law (PILA).

“'Tn a 14 December 2012 ruling (case reference: 4A_198/2012), the Swiss Federal Tribunal (“SFT”)
rejected a request pursuant to Article 190(2) of the PILA to set aside an award rendered under the
BAT Arbitration Rules. The SFT found that the “objet du recours .... ne fait probleme en l’espéce”
[ “the object of the appeal does not present any problems in this case®]. This short note means
that the SFT has recognised the BAT as a true arbitral tribunal under Swiss law. This follows from
the fact that only “arbitral awards” can be the subject matter of an appeal under Article 190(2)
PILA. See English translation of the decision available on /ine at www.swissarbitrationdecisions.com/
sites/default/files/14%20decembre%202012%204A%20198%202012.pdf.

42 See generally BLacksHaw 1., “Dispute Resolution: FIBA: effectiveness of Arbitral Tribunal”,
World Sports Law Report, vol. 7 iss. 7, July 2009.
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Similarly, the BAT is limited to financial disputes and does not hear appeals
from FIBA’s transfer or disciplinary decisions. The BAT’s independence is further
supported by the fact that it is self-financed: the BAT Secretariat costs as well as
the fees of the BAT President and of the arbitrator are covered by the handling fee
and the advances made by the parties to the dispute.

In order for the BAT to have jurisdiction over a financial dispute arising in
the world of basketball, the parties must agree to submit their dispute to the BAT in
writing. This written agreement is usually found as a clause in the player’s personal
services contract.** Although most athletes do not have much of a choice in agreeing
to an arbitration clause in sports,* the situation is actually reversed when it comes
to the BAT arbitration clause. The BAT is a popular tribunal for players and agents,
and most insist on the BAT arbitration clause in contract negotiations.*

To initiate the proceedings with the BAT, a party must file a Request for
Arbitration with the BAT Secretariat. This Request for Arbitration includes the
names and contact information of the parties, a statement of facts and legal
arguments, the Claimant’s request for relief, all written evidence that the Claimant
intends to use to prove his arguments and a request for hearing, if any.* Also, said
party must pay a non-reimbursable handling fee*’ before the arbitration can
continue.®® To facilitate access to the BAT, a template Request for Arbitration is
available on the FIBA website* and can be submitted electronically.

A single BAT arbitrator®® is appointed by the BAT President from a closed
list of six arbitrators that is available on the FIBA website. They are assigned on a
rotational basis.

Once the proceedings have been initiated, both parties have to pay an
advance on the costs of arbitration which is set based on the monetary value of the
claim and the complexity of the case. If one party fails to pay its share of the
advance on costs, the other party may substitute for it. Generally, the parties are

* The suggested BAT arbitration clause from the Preamble of the BAT Arbitration Rules is:

“Any dispute arising from or related to the present contract shall be submitted to the Basketball
Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in accordance with the BAT
Arbitration Rules by a single arbitrator appointed by the BAT President. The seat of the arbitration
shall be Geneva, Switzerland. The arbitration shall be governed by Chapter 12 of the Swiss Act on
Private International Law, irrespective of the parties’ domicile. The language of the arbitration shall
be English. The arbitrator shall decide the dispute ex aequo et bono.”

“ For instance, an athlete can only take part in the Olympic Games if he/she has also signed the
arbitration agreement in favour of CAS included in the entry form. See Olympic Charter, Bye-Law to
Rule 44.

4 Martens D.-R., “Basketball Arbitral Tribunal: An Innovative System for Resolving Disputes
in Sport (only in Sport?)”, The International Sports Law Journal, 2011, vol. 1-2, 55.

4 See Article 9 of the BAT Arbitration Rules.

47 The handling fee ranges from EUR 1,500 for disputes less than EUR 30,000 to EUR 7,000 for
disputes over EUR 1,000,000.

8 See Article 9.2 of the BAT Arbitration Rules.

4 Together with a section of FAQs and a power point presentation “How does BAT work?”. See
www.fiba.com/bat.

% Unlike CAS, parties cannot choose between having a single arbitrator or a panel of three arbitrators.
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allowed only one set of written submissions under the BAT Arbitration Rules.
Under Article 12.1 of the BAT Arbitration Rules, the arbitrator has the sole discretion
to determine whether or not there is a need for further submissions. If the arbitrator
determines that it is not necessary, any unsolicited submissions will not be taken
into account. The arbitrator also has the ability to issue Orders of Procedure with
regards to the additional production of evidence, responses from the parties to
specific questions or directions for further proceedings.>' As a general principle, the
arbitrator fixes short deadlines to respond to these Orders of Procedure.

An oral hearing can be held in BAT proceedings but only upon application
of one of the parties or by virtue of a decision by the arbitrator.” The hearing can
be conducted by telephone, video conference or in person based on the discretion
of the arbitrator and witnesses can testify in the proceedings.’ The BAT has only
conducted four hearings in person since it was established, three of which resulted
in the parties signing a settlement agreement.

Unless otherwise stipulated in the arbitration agreement between the parties,
the arbitrator will decide the dispute ex aequo et bono, i.e. applying general
considerations of justice and fairness without reference to any particular national
or international law.>* This choice of law simplifies the proceedings by not allowing
objections based on the arbitrator’s supposed lack of knowledge of the nuances of
law in a specific country.> With only a few exceptions, the cases decided under ex
aequo et bono principles have come to the same result as if the case had been
decided under the national laws of the country of the dispute.*

Before the award is rendered, the BAT President determines the amount
of costs for the proceedings. Then, the arbitrator will assign those costs to the
parties based on the result of the dispute. If the costs are lower than the advance,
the BAT will refund the difference. Likewise, the BAT Arbitration Rules also allow
the prevailing party to receive a contribution towards reasonable legal fees and
other expenses from the losing party. The BAT Arbitration Rules also cap this
contribution based on the amount of dispute.’” In principle, the arbitration award is
rendered within six weeks of the completion of the arbitration proceedings. More
than 90 percent of the awards are posted on the FIBA website.® Because the
awards are made available to the public online, parties have begun citing previous
BAT jurisprudence for persuasive value.*® This allows for a consistency of results

5 See Article 12.2 of the BAT Arbitration Rules.

52 See Article 13.1 of the BAT Arbitration Rules. The arbitrator also has the power to make the
holding of hearing dependent on the payment of an additional advance on costs.

53 See Article 13.2 of the BAT Arbitration Rules.

5% See Article 15.1 of the BAT Arbitration Rules.

53 Decisions rendered under ex aequo et bono principles have become so popular that parties only
insisted on national law in about 3% of the cases to date.

3 MARTENS D.-R., ibid, 55.

57 See Article 17.4 of the BAT Arbitration Rules.

58 Awards are only confidential if ordered by the arbitrator or the BAT President. See Article 16.4 of
the BAT Arbitration Rules.

5 BAT does not have a stare decisis system found in common law states. BAT arbitrators tend to
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between awards. Two examples of this include the “BAT interest rate®®” and the
duty to mitigate damages.®!

The BAT does not have a built-in appeals procedure;*> however, a party
could potentially appeal a BAT award in two ways. The first would be to provide
for an appeal to the CAS in the arbitration agreement. The second is an appeal to
the Swiss Federal Tribunal pursuant to Art. 190 of the Swiss Code on Private
International Law; however, this appeal is mainly limited to procedural issues.

As arbitral awards, BAT awards are in principle open to enforcement under
the Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(“New York Convention™). As stated supra, some countries do not allow for
arbitration of employment disputes, which creates a quandary because Article V
(2) of the New York Convention states that one of the valid reasons for refusing to
recognise and enforce a valid arbitration award is that “the subject matter of the
difference is not capable of settlement by arbitration under the laws of that country”.
However, such laws do not necessarily exclude enforcement, because national
legislatures of some countries tolerate resolution of sports disputes by true arbitral
(or quasi-arbitral) national bodies.*

FIBA addressed these potential difficulties with enforcing a BAT award by
enacting Article 3-300 of the FIBA Internal Regulations, which allows FIBA to
render disciplinary sanctions on a party that fails to honour a BAT award.®® The
sanctions range from a fine of up to CHF 150,000% to various types of bans
depending on which party is not honouring the award.®” The party seeking
enforcement makes a request to FIBA for sanctions. The party against whom
sanctions are sought has an opportunity to be heard before the FIBA Secretary

refer to previous awards for reasons of consistency, focusing however on the circumstances of each
case as required by an ex aequo et bono approach to the merits.

% For a discussion of BAT jurisprudence regarding interest rate, see BAT 0244/12 (Hodge v/ Petrochimi
Bandar Imam Harbour Basketball Club).

¢l For a discussion of BAT jurisprudence regarding duty to mitigate, see BAT 0294/12 (Brown & Yam
v/ Halcones UV Promotora Deportiva A.C.).

2 Initially, the BAT Arbitration Rules provided for a possibility to appeal to CAS but this rule was
abolished in spring 2010.

9 MarTENS D.-R., ibid, 56. As of the date of publication, only two BAT awards had been appealed to
the SFT.

¢ See decision No. 3944/2010 of the Athens Court of First Instance. Arbitration of labour disputes is
prohibited by the Greek Code of Civil Procedure (Article 867), but the Sports Law Act 2725/1999
(Article 95 et seq., as amended and applicable today) provides for a special two-tier arbitration of
player-club financial disputes in professional football, basketball and volleyball.

A similar sanctioning system in FIFA was confirmed by the Swiss Federal Tribunal in the case
4P.240/2006 based on association law. Regarding the recent decision of the Swiss Federal Tribunal
rendered on 27 March 2012 (case reference: 4A_558/2011), it should be noted that —unlike FIFA —
FIBA’s sanctioning power with regard to players is limited to a monetary fine or a ban on transfers,
and does not go as far as disallowing participation in competitions.

% This fine can be rendered multiple times.

¢ For an agent, the sanction could be a withdrawal of his FIBA-license. For a player, the sanction
could be a ban on international transfers. For the club, the sanction could be a ban on registration of
new players and/or a ban on participation in international club competitions.
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General or his delegate makes a decision. This decision is then subject to appeal to
the FIBA Appeals’ Panel, as per the procedure described in Section 3 supra. This
sanctioning procedure has been extremely successful in ensuring that BAT awards
are honoured.

Like the other dispute mechanisms that FIBA has created, the BAT allows
for financial disputes to be resolved fairly, quickly and cost-efficiently. Deciding
under ex aequo et bono principles allows the arbitrator to make a fair decision
based on the specific circumstances of the case which might not always occur if
national law was applied. For example, the Greek Sports Law Act considers a
coach-club contract null and void if it has not been submitted to and ratified by the
competent local tax authorities.®® In such case, the foreign coach who has seen his
contract normally executed — as if it were valid — but is suddenly fired after e.g. six
months, is only entitled to salaries he has worked for on the basis of unjust enrichment
provisions, and not to compensation for unjust dismissal.

Furthermore, as of 31 December 2012, the average duration of BAT
proceedings was 178 days, i.e. less than half of a year. Three main features allow
for this speed. The first feature is that the disputes are decided by the appointment
of a single arbitrator which cuts out the delays often caused by the nomination and
challenge process of a 3-member panel with party-appointed arbitrators. The second
feature is that the proceedings are computer-aided (i.e. submissions and procedural
orders are delivered by email) and based only on written submissions. The third
feature is that the proceedings are conducted under ex aequo et bono principles
which prevents delays associated with need to obtain expert opinions on the national
law of the dispute.

Said features guarantee also that the proceedings remain inexpensive, subject
always to the parties’ desire to organise a hearing in person. The average cost of a
BAT proceeding as of 31 December 2012 was EUR 7,756, and the average case
value was EUR 145,264, resulting in a cost-value ratio of only 5.3 percent. The
cap on the maximum contribution for reasonable legal fees has lowered costs
significantly. Parties with a strong case no longer try to run up their fees because of
this cap. In addition, following several requests by the basketball market, particularly
by female players and lower division clubs, the BAT Arbitration Rules were amended
in May 2011 to allow the arbitrator to issue an award without reasons in disputes
with a value lower than EUR 30,000.% These disputes are not considered part of a
special “small claims” division of the BAT because all the other provisions of the
BAT Arbitration Rules equally apply to the “low value” cases. The total costs for
these cases have decreased by at least 30 percent merely by applying a lower
handling fee (EUR 1,500) together with a cap at the advance on arbitration costs
(EUR 5,000). The arbitrator does not spend the time required to render a reasoned
award unless a party requests a reasoned award and pays an additional advance on
costs.

 Article 31 para. 6 of the Sports Law Act 2725/1999, as amended and applicable today.
¢ See Article 16.2 of the BAT Arbitration Rules.
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In essence, FIBA has provided an independent forum allowing third parties to
resolve their financial disputes. This forum conforms to the wishes of the parties
and the demands of these financial disputes. The BAT’s popularity” within the
basketball community demonstrates that it is truly the appropriate dispute resolution
vessel for parties’ financial disputes. In the first quarter of 2013, the BAT averaged
approximately 12 new arbitration proceedings initiated every month,”" making it
the second busiest international sports arbitral tribunal behind the CAS.

6. Conclusion

In conclusion, FIBA has embraced its responsibility and shown a willingness to be
innovative in order to provide efficient dispute resolution for the basketball
community, guided by the two principles that FIBA and its community value:
providing a dispute resolution system that is fair, quick, and inexpensive, and crafting
mechanisms to the type of dispute. Ultimately, these dispute resolution mechanisms
benefit the members of the basketball family.

*The BAT is also attracting the interest of the media. See NYTimes.com article of 5 February 2011
entitled “For Americans Overseas, a Referee for Paychecks”, available on line at www.nytimes.com/
2011/02/06/sports/basketball/06fiba.html? r=3&ref=basketb& (last visited: 1 April 2013).

"I Since its inception, the BAT has grown from 2 cases filed in 2007 to 115 cases filed in 2012.
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Abstract:

The authors of this paper trace the development and evolution of the internal
dispute resolution process of the Fédeération Internationale de Volleyball (“FIVB”)
over the last two decades. This paper’s primary aim is to illustrate the steps
taken by the international volleyball federation towards the restructuring of its
dispute resolution system. The starting point is FIVB s initial resistance to embrace
the jurisdiction of the Court of Arbitration for Sport (“CAS”). Following the
abolition of its own judicial body called the International Volleyball Tribunal,
FIVB approved CAS as the last instance appeals body for all disputes arising
within the FIVB family and revised the lower-instance, internal dispute resolution
procedures. In this respect, the authors present the new role of CAS as the ultimate
appeals body in the FIVB s dispute resolution system, describe the three types of
disputes that are heard by the FIVB according to a new categorisation system
and present the newly constituted FIVB judicial bodies.

1. Resolution of Disputes in International Volleyball until 2012

Historically, the Fédération Internationale de Volleyball (“FIVB’’) managed its own
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internal dispute resolution process aiming at preserving the sanctity of the sport by
having only those truly knowledgeable in volleyball resolve disputes arising within
the FIVB family. At a time when most of international sporting federations embraced
the formation and the jurisdiction of the Court of Arbitration for Sport (“CAS”) as
the ultimate judicial body for international sports disputes, the FIVB resisted fully
recognising its authority.

Like the majority of international sports governing bodies that recognised
the authority of the CAS, FIVB too signed the 1994 Paris Agreement, the convention
for the creation of the International Council of Arbitration for Sport (“ICAS”), the
independent body created to manage the finances and administration of CAS.!
However, unlike the majority of International Federations,? the FIVB officially
rejected the idea of being bound by CAS jurisdiction in every respect.® Instead of
yielding to the authority of CAS, the FIVB created in 1994 its own judicial body,
the International Volleyball Tribunal (“IVT”).* As 0of 2004, given that the FIVB is
an international federation recognised by the International Olympic Committee
(“I0C”), the FIVB had a duty under the Olympic Charter’ to adopt and implement
the World Anti-Doping Code (“WADC”’). The WADC stipulates CAS as the ultimate
appeals body for doping cases.® As such, during that time, and up until 2012, CAS
could hear only one type of dispute in volleyball: doping cases. Refusing to abandon
its own internal judicial dispute resolution mechanisms, all other disputes within
the FIVB were heard internally by the IVT.

The IVT was established to function as a neutral body, independent from
the governing and supporting institutions of the FIVB. In 2006, the former FIVB
President Dr. Rubén Acosta stated publicly his reservations with respect to CAS
and presented IVT:

! “Agreement relating to the constitution of the International Council of Arbitration for Sport (ICAS)”,
22 June 1994, Paris, France. See www.tas-cas.org/en/arbitrage.asp/4-3-294-1023-4-1-1/5-0-1023-
3-0-0/.

2 FIFA and FIVB were the only two IFs that signed the Paris Agreement with a reservation.

3 FIVB’s reservation signed by its then President Dr. Rubén Acosta reads as follows: “En aucune
fagon, la seule signature de la Convention relative a la Constitution du CIAS ne peut avoir
pour effet de créer ’acceptation par la FIVB, de la jurisdiction obligatoire du Tribunal Arbitral
du Sport (TAS), conformément aux articles S1, S12, S20, R27, R38, R39, R47, R48 et R52 du
Code de [’arbitrage en matiere de sport. Pour tout litige concernant la FIVB, la jurisdiction
compétente exclusive reste celle des organes de la FIVB, et notamment du Tribunal International
du Volleyball, selon les termes de la Constitution de la FIVB approuvée par le Conseil
d’Administration au mois d’avril 1994 pour présentation au Congrés Mondial de la FIVB.
Enfin, la FIVB ne se considere et ne sera pas liée par quelque décision en la matiere qui
pourrait étre prise par le CIAS ou les organisations membres de celui-ci y compris celles dont
la FIVB serait elle-méme membre, en I’absence d’une décision précise du Congrés Mondial de
la FIVB a cet effet.”

* See FIVB Constitution (as applicable between 1994 and 2012); and see the Statutes of the International
Volleyball Tribunal, which set out its jurisdiction and authority, structure, arbitration procedures and
appeal procedures.

3 See Olympic Charter, Rule 25.

¢ See WADC, Art. 13.
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“On the matter of arbitration, the FIVB has been reluctant
to use the IOC-funded Court of Arbitration in Sport, except
for anti-doping appeals, preferring instead to refer all
other cases to the International Volleyball Tribunal (IVT).
This is likely to continue for the time being. The FIVB
appreciates the importance of independent arbitration,
but believes that key improvements in the IVT may be a
better way of guaranteeing independent arbitration while
maintaining confidence that arbitrators fully understand
Volleyball and Beach Volleyball, two of the most successful
team sports in the world. The International Volleyball
Tribunal is currently entirely financed by the FIVB and
we are looking at bringing in another, independent source
of finance. To guarantee independence, we may also need
to change the system of election of judges or arbitrators.””

Interestingly, the IVT was structured in a way similar to CAS, undertaking
the role of impartial tribunal which could “arbitrate” disputes between two or more
parties under the jurisdiction of the FIVB (the Arbitration Chamber), and also as an
appellate court deciding appeals against FIVB decisions, other than decisions from
the IVT itself (the Appeal Chamber).® Members of the IVT were individuals with a
legal background appointed to the IVT by the FIVB. Parties to a dispute would
nominate the “arbitrators” to hear their dispute from that pool of appointed members
and any decisions issued by either of Arbitration Chamber or the Appeal Chamber
were considered final and could not be reviewed by any other FIVB institution.’

While the IVT was established with the laudable intention of providing
players, coaches, clubs, national federations and other members of the volleyball
family with an independent, impartial and knowledgeable forum to resolve disputes,
in reality, throughout its nearly 20 years of existence, it was rarely used. Moreover,
the few decisions it did issue were not published.

In one instance however, the FIVB allowed a rare glimpse into the decision
making of the IVT when it released information through a press release on a high
profile case involving the expulsion of the then president of the Argentinean Volleyball
Federation.'” Nevertheless, what became evident over time was that the laudable
objectives of the IVT could not overcome its flaws.

Under Swiss law, the IVT could not meet the requirements of what it was
trying to fulfil — an independent and impartial arbitral tribunal. Given that the IVT

" A.NAPIER, ‘4 confident future for Volleyball and Beach Volleyball’, FIVB VolleyWorld, September
2006, available online at www.aanapier.com/confident.html.

8 See FIVB Constitution (2006), Article 2.7.1.2.

? See Statutes of the International Volleyball Tribunal, Article 1.3.4.

19 FIVB Press Release, ‘The International Volleyball Tribunal rejected Mr. Gojiman’s appeal and
confirmed his expulsion’, 22 March 2004, available online at www.fivb.org/EN/Infomedia/
PressRelease.asp?No=4476.
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was created by the FIVB, financed by the FIVB, that its members were appointed
by the FIVB and finally, that only the FIVB could amend its statutes, the links
between the FIVB and the IVT were so strong that the independence of the IVT
would be compromised if the FIVB became a party before it.!! This reality therefore
opened the IVT’s decisions to scrutiny as they could be considered as internal
FIVB decisions and recourse to state courts for annulment of a decision of the
association would be possible.

Calls were made to reform the IVT to become a truly independent tribunal
as well as allowing its decisions to be reviewed by CAS on appeal. The FIVB
listened, and in 2012, FIVB became one of the last (if not the last) of the Summer
Olympic International Federations to accept CAS as its final appeals body.

2. A New System, a New Era
2.1 Main Principles
2.1.1 CAS as the Ultimate Appeals Body

As anot-for-profit association organised under Swiss law, FIVB’s decisions can be
reviewed by the Swiss state courts unless the members of FIVB have agreed to
submit the review of such decisions to a properly constituted and independent
arbitral tribunal. The IVT arguably did not meet these conditions and required
reform to bring the FIVB in line with Swiss legal requirements, if the FIVB wished
to avoid review of its own decisions (including those of the IVT) by the state
courts.

The first step towards restructuring was the decision taken by the FIVB
Board of Administration in 2011 to approve CAS as the last instance appeals body
for all disputes arising within the FIVB family and also to revise the lower-instance,
internal dispute resolution procedures.'? In January 2012, the then FIVB President
Mr. Jizhong Wei formally revoked the FIVB’s 1994 reservation to the Paris
Agreement, the revocation being presented to and acknowledged by the CAS
Secretary General, Mr. Matthieu Reeb. As a result, CAS would “replace the
International Volleyball Tribunal as FIVB’s ultimate dispute resolution body”.!?

Finally, in September 2012 during the FIVB Congress in Anaheim, USA
the new Article 2.7 of the Constitution was approved, which, in addition to officially
recognising CAS as FIVB’s final appeals body and removing any reference to the
IVT, it also approved the recognition of four (4) FIVB judicial bodies: the

"The IVT would not meet the criteria set out by the Swiss Federal Tribunal in its famous “Gundel”
decision (Decision of 15 March 1993, see Matthieu Reeb, ed, Digest of CAS Awards 1986-1998,
Bern 1998, pp.561-575, discussing the relationship between the CAS and the IOC.

12 FIVB Press Release, ‘FIVB to appoint CAS as ultimate dispute resolution body’, 10 January
2012, available online at www.fivb.org/en/media/viewPressRelease.asp?No=33425&Language=en.
13 Ibid.
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Disciplinary Panel, the Appeals Panel, the Ethics Panel and the FIVB Tribunal.'
In terms of the composition of these specialised dispute resolution bodies, as per
Article 2.7 of the FIVB Constitution, the Congress in September 2012 elected
members of the Ethics Panel and, later, in April 2013, the Board of Administration
appointed members to the Disciplinary Panel, the Appeals Panel and to the FIVB
Tribunal.'® Each of the five Confederations of FIVB is represented on the judicial
bodies with at least one member.

2.1.2  Categorisation of Disputes

Through the reforms of the dispute resolution mechanism, a classification system
for the types of disputes that are heard by the FIVB has been created. This approach
allows for greater efficiency as it has arguably created specialisation within the
different judicial bodies to deal with the unique issues specific to a particular category
of dispute. The first category of disputes are the so-called “horizontal” disputes,
namely disputes where the bargaining power of the parties is equal. These disputes
typically arise between the FIVB and third parties and tend to be of a commercial
nature, for example agreements with sponsors. In the vast majority of the respective
contracts the FIVB defers any possible commercial dispute directly to CAS, which
will decide under the rules of the Ordinary Arbitration Division as the first and final
instance of dispute resolution.

The second category of disputes are the so-called “vertical” disputes, i.e.
disputes arising within the pyramidal structure of FIVB, between persons belonging
to different parts of the sports hierarchy e.g. between FIVB and an athlete. Any
violation of the FIVB Constitution or Regulations by individuals, clubs, leagues,
national member federations or Confederations!® will fall under this category of
disputes. Depending on the issues, disputes of this nature will further be categorised
as (a) ethical, (b) disciplinary, including doping, or (¢) administrative disputes.
Similar to most other IFs, which opt in favour of an internal appeals process before
allowing recourse to CAS, the FIVB has adopted a three-tier process for vertical
disputes whereby the FIVB will have the authority to exercise its disciplinary or
administrative powers over members of the FIVB family through specialised judicial
bodies. Such decisions may be challenged before an internal appeals body and,
ultimately, CAS will act as the independent, external arbitral body deciding as the
court of final instance.

The last category is “third-party” disputes of a financial nature that arise
within the volleyball family but that do not involve the FIVB as a party. This would

4 FIVB Constitution (2012), available online at www.fivb.org/EN/FIVB/Document/Legal/
FIVB_Constitution_en_20120920.pdf.

15 Current compositions of the panels can be found online at www.fivb.org/EN/FIVB/
Judicial Bodies.asp.

16 Confederations are associations of national federations within a continent e.g. the European Volleyball
Confederation (CEV) for Europe.
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include, for example, any financial disputes between a player and a club over their
rights and obligations under an employment contract. For these disputes, the FIVB
has established an innovative internal mechanism which provides a neutral instance
of dispute resolution and allowing an appeal to and a full de novo hearing before
CAS if any of the parties so wishes.

2.1.3  Principles of Natural Justice

All of the FIVB’s judicial bodies will adhere to the general legal principles of natural
justice: right against bias and a right to a fair hearing. It is vital that the new dispute
resolution system is transparent and fair to all parties involved. All parties must be
given notice of the opening of a procedure, the right to be heard, and the opportunity
to present their case and evidence with the assistance of legal counsel. As such,
unless the circumstances are urgent in nature, the judicial bodies will not impose a
sanction before these requirements are met.!” However, it will remain in the panel’s
discretion how it wishes to hear the case, for example, solely in writing or also
orally, and may authorize the use of whatever media is most efficient to hear the
case, for example video or tele-conference. Thus, after evaluating the submissions,
and taking into consideration all of the circumstances of the case, the FIVB judicial
body will issue the decision after the stated deadline for written submissions or
following an oral hearing.

It is important to note that the right of legal assistance is also extended to
the competent FIVB judicial body. However, as these judicial bodies are not parties
to disputes, this right is not intended to give the body legal representation. Instead it
is to permit legal counsel to assist the panel in question in better understanding legal
arguments, analyzing large amounts of data and other legal matters that arise.

2.2 “Horizontal” Disputes

The FIVB has taken a decision of principle, that the CAS Ordinary Arbitration
Division shall be the forum for the final settlement of commercial disputes, arising
— for example — within the framework of licensing or sponsorship agreements.
Although not as frequently used as the CAS appeals procedure, the CAS Ordinary
Arbitration Division is competent to decide on all types of pecuniary disputes
related to sport; it derives this competence from Article R27 of the Code of Sports-
related Arbitration which states that CAS has jurisdiction to resolve disputes of
sports-related nature and from Article 177.1 of the Swiss Private International Law
Act (“PILA”) which provides that all pecuniary claims may be submitted to
arbitration.

This leaves the door open for international federations, such as the FIVB,
to refer disputes to the CAS jurisdiction even beyond the usual appellate duties of

17 See FIVB Disciplinary Regulations, Article 19. Said regulations are available online at www.fivb.org/
EN/FIVB/Document/Legal/FIVB_Disciplinary Regulations_en 20130404.pdf.
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CAS. FIVB has appreciated the sport-specific expertise of the arbitrators who
appear on the CAS list, including also well-known commercial arbitrators, and has
consciously amended its contract policy in that respect. This policy is expressed
through arbitration clauses inserted in the respective contracts, whereby the
contracting parties agree to submit to CAS’ exclusive jurisdiction any disputes
related to the contract.

As mentioned before, while the CAS Ordinary Arbitration Division’s general
structure is similar to that of any other commercial arbitration institution such as
the London Court of International Arbitration or the International Court of Arbitration
of the International Chamber of Commerce, its benefit to the sporting world lies in
the fact that its arbitrators are specialists in sports. Commercial issues in sports are
very often exclusive to the sports world, for example dealing with image rights of
the athletes, the homologation of sports equipment or the loss of sponsorship benefits
following an event cancellation. Given these issues, it is important that the arbitrator
is generally knowledgeable in all areas with respect to sports. This in turn ensures
ongoing and greater consistency in sports related commercial decisions.

2.3 “Vertical” disputes
2.3.1 Disciplinary

The FIVB has the power to sanction individuals, clubs, leagues, National Federations,
and Confederations for violations of the Constitution, Regulations, Rules of the
Game and decisions issued by the FIVB. Under the umbrella of disciplinary disputes
there are different FIVB bodies that can hear disputes and impose sanctions at the
first instance level, depending on the type of offence which is being asserted.

FIVB disciplinary offences are subcategorised into (i) simple, (ii) major
and (iii) institutional offences depending on the seriousness and type of the offence
and the person/entity that committed them, in accordance with Article 7 of the
FIVB Disciplinary Regulations:

“7.1 The following sanctions may be imposed for a simple offence;

a) Warning;

b) Reprimand;

c) Monetary fine up to CHF 10,000,

d) Repeal of a right (for example a suspension, i.e.

prohibition from participation, for a given period of
time, in any official activity within the sphere of the
FIVB) up to six (6) months;

e A combination of the above sanctions.

7.2 The following sanctions may be imposed for a major offence;
a) Monetary fine of more than CHF 10,000
b) Repeal of a right (for example a suspension, i.e.

prohibition from participation, for a given period of
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time, in any official activity within the sphere of the
FIVB) of more than six (6) months,

c) Disqualification,

d) Forfeit of match(es);

e Deduction of point(s),

¥/ A combination of the above sanctions.

7.3 The following sanctions may be imposed for an institutional
offence committed by NFs, Confederations, Zonal Associations

and their officers;
a) Warning;
b) Repeal of a right (for example a suspension, i.e.

prohibition from participation, for a given period of
time, in any official activity within the sphere of the

FIVB);

c) Discharge from official position(s) within the FIVB and/
or the Confederations and/or the Zonal Associations
and/or the NF's;

d) Withdrawal of recognition of the Confederation;

e Dissolution of the Zonal Association,

¥/ Expulsion;
2) A combination of the above sanctions”.

Although anti-doping rule violations also fall under the umbrella of
disciplinary disputes, given the mandatory application of the World Anti-Doping
Code as well as the scientific understanding and medical knowledge required when
evaluating evidence related to anti-doping cases, these instances are given distinct
treatment which will be discussed further in section 2.3.2 below.

For major disciplinary offences, such as violent conduct or offences in
refereeing, the FIVB Disciplinary Panel is competent to hear the dispute and impose
sanctions. The Panel is composed of one Chairperson, one Vice-Chairperson and
three members appointed by the FIVB Board of Administration for a renewable
term of four years between the sessions of the FIVB elective Congress.' In addition,
all Confederations must be represented by a member on the Panel. If a dispute
arises whereby one of the parties is of the same nationality as a member on the
Panel, the FIVB applies the principle of “neutral nationality”.!® In that instance, the
FIVB President shall appoint a substitute member to the Panel, coming from the
same Confederation, to hear the case in question.?® In terms of simple disciplinary
offences, i.e. offences which incur a lower sanction, the FIVB President is competent
to resolve the dispute and determine the sanction, but retains the discretion to refer
the matter directly to the FIVB Disciplinary Panel. For both major and simple
offences (which the President has referred to the Disciplinary Panel), the Panel will

18 See FIVB Disciplinary Regulations, Article 18.1.
1 This principle is applied to all the judicial bodies of the FIVB, including the Appeals Panel.
2 See FIVB Disciplinary Regulations, Article 18.2.1.1.
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be constituted as a five member panel, composed of all its members.

Offences occurring during FIVB competitions,? however, need to be treated
differently since competitions, especially in volleyball, are fast paced situations
where an allegation against an athlete, team, or national federation must be decided
in an expedited manner. Should simple or major offences occur during competition,
a special body with limited ratione temporis competence is formed, called the
Appeals Sub-Committee, which is chaired by either the FIVB President or his
representative.

The purpose of this body is to provide fair and timely decisions which
allow the competition to continue without unnecessary delay or disruption. Given
its purpose, the Appeals Sub-Committee is only competent to hear disputes for the
period of the competition for which it is appointed. It has the authority to coordinate
all aspects of the competition and make the final decision with respect to any
protests or complaints about the organization, match results, medical and refereeing
issues after consultation with the sub-committee or delegate in question.?> While
the Appeals Sub-Committee’s decisions are final, they are — as is its jurisdiction —
applicable only for the period of the competition. As a result, further sanctions may
be imposed by the competent FIVB body. As such, the Appeals Sub-Committee
has the additional responsibility to transmit to the FIVB a complete documentation
package outlining the facts, official documentation and evidence within 24 hours of
the end of the competition, so that the issues may be further evaluated by the
competent FIVB body.

The third category of offences are institutional offences. These deal
exclusively with the suspension and expulsion of National Federations and the
sanction of a Confederation or Zonal Association.”® A Confederation or Zonal
Association may be sanctioned under these provisions for breaching the FIVB
Constitution or their obligations as an FIVB institution under the FIVB Regulations,
in particular the FIVB General Regulations. A National Federation may be considered
for suspension if it failed to fulfil its obligations as a member of FIVB, e.g. if it
failed to pay its FIVB membership fee, or to comply with provisions of the FIVB
Constitution.

2 The CAS Ad Hoc division resolves finally any disputes that occur during the Olympic Games,
including the volleyball and beach volleyball tournament.

22 See FIVB Sports Regulations, Articles 9 and 13.5.1 with reference to complaints filed during a
match (and decided in the first instance by the so-called Judges Conference) and after the match. In
all cases, the Appeals Sub-Committee is competent to decide the matter finally. In instances where
an Appeals Sub-Committee is not formed, as is usually the case for individual matches played in
different countries in the framework of a FIVB competition (e.g. World League or World Grand
Prix) the Control Committee or the FIVB Delegate are competent to decide on site any controversy
affecting the development of the Competition with no further appeal. See FIVB Sports Regulations,
Article 46.7.3. Said regulations are available online at www.fivb.org/EN/FIVB/Document/Legal/
FIVB_Sports_Regulations en 20130515.pdf.

23 Zonal Associations are the different zones within a confederation, e.g. the Asian Volleyball
Confederation has 5 zonal associations: Central Asia, Eastern Asia, Oceania, South Eastern Asia and
Western Asia.
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Grounds for expulsion on the other hand are more serious and are found
where the National Federation either (i) repeatedly breached the FIVB Constitution
or Regulations, (ii) severely or repeatedly breached the fundamental principles of
the Constitution or ethical principles, (iii) failed to fulfil its financial obligations for
an extended period of time, or (iv) lost its status as a National Federation through
inquiries made in conjunction with national authorities and confirmed by the FIVB.?
In all cases of expulsion, the FIVB Congress has the exclusive competence to hear
and determine the issue. In all other cases, the FIVB Board of Administration is the
competent body to impose sanctions for institutional offences.

It is important to note that for all decisions, other than decisions relating to
field of play matters, doping matters or decisions issued by the Appeals Sub-
Committee or by Congress, there is a general right of appeal to the FIVB Appeals
Panel. The parties must make their appeal to the Appeals Panel in writing within
fourteen days of notification of the decision. Upon filing of the appeal, the appellant
must attach a copy of the decision being appealed and is required to pay an
administrative fee of CHF 2.000,-. The appeal does not have suspensory effect,
unless otherwise decided by the Panel. All five members of the Appeals Panel,
composed of one Chairperson, one Vice-Chairperson and three members appointed
by the FIVB Board of Administration will hear the appeal and decisions are taken
by a majority. Unlike the Disciplinary Panel, all members of the Appeals Panel
must have legal training and cannot hold any other position within the FIVB or its
Confederations.

In turn, only after the parties have exhausted all internal remedies is a
further appeal to CAS permitted. CAS shall have exclusive jurisdiction to definitely
settle the dispute in accordance with the CAS Code. The parties concerned will
undertake to comply with the CAS Code and accept and enforce CAS decisions in
good faith. In addition, non-observance of sanctions imposed under the FIVB
Disciplinary Regulations constitutes per se a major offence.?

Lastly, it is important to note that — like most International Federations —
the FIVB has the right to decide whether and to what extent disciplinary decisions
taken by other organizations (e.g. the IOC, a Confederation, a Zonal Association, a
NF etc) are to be applied worldwide, provided that such decisions comply with
general principles of law and with the FIVB Constitution and Regulations.

2.3.2 Doping

The FIVB Disciplinary Panel sitting in a special composition, which includes a
medical doctor, hears all doping violations within the FIVB. It has the power to
sanction players found in breach of the FIVB’s Medical Regulations which govern
anti-doping within the volleyball family.

Volleyball, however, has historically been a low risk sport for doping. Given

24 See FIVB Sports Regulations, Article 13.5.1.
5 See FIVB Disciplinary Regulations, Article 9.



FIVB 139

the number of doping control tests performed each year by FIVB,? the number of
doping cases in volleyball is significantly low considering the FIVB holds the position
as the largest (in terms of membership) international federation in the world.
Nonetheless, the body formerly known as Anti-Doping Hearing Panel has been the
FIVB’s most active judicial body?” having issued 4 decisions in 2010, 1 in 2011%
and 1in 2012.3° All decisions rendered by the Panel are ultimately published on the
FIVB website.*!

For anti-doping rule violations, a panel of three members is constituted,
composed of two members of the Disciplinary Panel who are appointed by the
Disciplinary Panel’s Chairperson, and one member of the Medical Commission
appointed by the Medical Commission’s President. Anti-doping hearings must respect
the principles set out in Article 8.3 of the FIVB Medical Regulations which have
been drafted on the basis of the WADA Model Rules for International Federations
and require that the athlete be informed in a fair and timely manner of the alleged
anti-doping rule violation. Prior to the Panel issuing a finding of a rule violation and
applying sanctions, the athlete has the right to respond to the alleged anti-doping
rule violation and present evidence to support his response. The athlete also has
the right to be represented by legal counsel. In addition, Article 8.3 requires that the
hearing be held in a timely manner and conducted by a fair and impartial panel. As

26 Out of 1399 samples collected by FIVB between 2009 and 2011, only 1 produced an Adverse
Analytical Finding (“AAF”). Out of 440 samples collected by the Confederations between 2010 and
2011, only 4 produced an AAF. According to the WADA statistics, the ratio between samples collected
and AAFs for the previous years was: 0.96% (2006), 0.84% (2007), 0.67% (2008) and 0.80% (2009)
[information provided to the authors by the FIVB].

71t is noteworthy that, although the FIVB introduced in its 2008 General Regulations (Article 1.6.1)
a Disciplinary Committee as “an advisory organ of the Board of Administration”, such body did not
hear any cases in the 4 years of its existence. However, two members of the Disciplinary Committee
were often appointed to hear doping cases as Anti-Doping Hearing Panel, with the participation of a
member from the Medical Commission. This latter combination of know-how and experience was
proven successful and has survived in the 2012 revision of the FIVB Disciplinary Regulations.

2 FIVB Anti-Doping Panel decision issued 13 July 2010 against Gregory Berrios (PUR) available
online at www.fivb.org/EN/Medical/Document/Doping_case 2502283 ADHP_ Decision Berrios%
28PUR%29.pdf, the CAS amended the decision upon appeal and imposed a 1-year ban, starting from
an earlier date (CAS 2010/A/2229); FIVB Anti-Doping Panel decision issued 19 September 2010
against Sirianis Mendez Hernandez (CUB) available online at www.fivb.org/EN/Medical/Document/
Doping_case ADHP Decision_ Mendez Hernandez%28CUB%29.pdf; FIVB Anti-Doping Panel
decision issued 13 October 2010 against Ramon Burgos (PUR) available online at www.fivb.org/
EN/Medical/Document/Doping_case 1897763 ADHP_Decision Burgos%28PUR%29.pdf; FIVB
Anti-Doping Panel decision issued 14 October 2010 against So-Jin Lee (KOR) available online at
www.fivb.org/EN/Medical/Document/Doping case 3369778 ADHP Decision_Lee%
28KOR%29.pdf

» FIVB Anti-Doping Panel decision issued 4 November 2011 against Nataliya Chernetska (UKR),
available online at www.fivb.org/EN/Medical/Document/Doping_case 2654034 ADHP_ Decision
Chernetska %28UKR%29.pdf

39FIVB Anti-Doping Panel decision issued 28 November 2012 against Kumar Umang (IND), available
online at www.fivb.org/EN/Medical/Document/Doping Case UMANG_ Kumar Decision
28.11.2012.pdf.

31 See www.fivb.org/EN/Medical/AntiDopingProgramme.asp.
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such, to remove any bias or perceived bias, like all other FIVB judicial bodies the
Panel is constituted applying the principle of “neutral nationality”. Upon the
conclusion of the hearing, the panel will issue a timely, written, reasoned decision,
specifically including an explanation of the reasons for any period of ineligibility or
acquittal.*

Like with all disputes, there is a general right of appeal. What is specific to
doping disputes is that the appeal can be filed directly with CAS, without the need
to seek a review of the Disciplinary Panel’s decision by the FIVB Appeals Panel. In
fact, the first ever CAS case involving the FIVB was initiated by WADA in 2010,
challenging a decision of the (then) Anti-Doping Hearing Panel.*

2.3.3 Ethics

Modelled after the International Olympic Committee’s Ethics Commission, the
FIVB Ethics Panel is authorised to perform specific functions, namely to examine
possible violations of the FIVB’s rules on Ethics and to propose disciplinary actions.
Prior to the FIVB’s reform of its dispute resolution system, ethics were governed
under Part I of the — highly criticized for its vague and very restrictive provisions —
FIVB Code of Conduct. The new ethics section of the FIVB Disciplinary
Regulations is drafted on the basis of the IOC’s Code of Ethics and incorporates
verbatim several provisions thereof.

In order to stress the independent role that the Ethics Panel shall exercise
over all FIVB institutions, including the FIVB President and the FIVB Board of
Administration, the members of the Ethics Panel are elected directly by the FIVB
Congress.

The Ethics Panel can conduct investigations of breaches of the FIVB rules
on Ethics in cases submitted to it by the FIVB President, Board of Administration
or the Congress. While the Panel cannot itself impose sanctions or discipline the
breaching party, it performs an advisory function to the Board of Administration or
Congress by providing an opinion and recommendations of suitable penalties
applicable to the breaching party. It is also charged with performing any other task,
linked to the development of and respect for the ethical principles, assigned to it in
the FIVB Constitution, the Disciplinary Regulations or by the FIVB Board of
Administration and/or the FIVB President.**

2.3.4  Administrative

The category of administrative disputes applies mainly to issues surrounding transfers
and eligibility of players to play for a certain club or national team. In such matters

32 See FIVB Medical Regulations, Article 8.3. Said regulations are available online at www.fivb.org/
EN/FIVB_Medical Regulations en 20130404.pdf.
3 CAS 2010/A/2229 WADA vs. FIVB and Berrios.
3* See FIVB Disciplinary Regulations, Article 4.3.2.
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the FIVB makes use of its powers as governing body and determines, in a binding
manner for the persons in question, whether the requirements of the FIVB Sports
Regulations are met and the rights derived therefrom (e.g. right to participate in
competitions) can be exercised.

2.3.4.1 Eligibility

The general rule for eligibility is that “any player who fulfils the requirements of
the rules on nationality, age and sex is eligible for participation in FIVB competitions,
including the Olympic Games and qualifying tournaments, provided that he complies
with the principles of affiliation established by the National Federation of the country
of his nationality and fulfils the conditions set out in the FIVB Sports Regulations.”’
In addition, only nationals of a country, or naturalised players, can play for the
national team of that country. A key aspect of these provisions is that the athlete
must have as “Federation of Origin” the national team’s federation, namely the
national federation which was the first to issue a license or register the player,
regardless of the player’s citizenship.?

The FIVB Board of Administration, or under certain urgent circumstances
the FIVB President or the Executive Committee, is competent to decide on the
interpretation or violations of the rules for the eligibility of a player.” However, it
may rely on the Legal Commission to provide its opinion and advice on the matter.
If the Board of Administration or other competent body finds that there has been a
violation of the rules, it may cause the FIVB to revoke the player’s eligibility to
participate in FIVB competitions as well as in the Olympic Games and their qualifying
tournaments.

2.3.4.2 Transfers

The FIVB Sports Regulations include a set of provisions relating to transfers. Said
regulations are in place to regulate and promote volleyball according to the general
principles of equality, fair play and fair competition in each national federation and
across the board of 220 member federations. The rules govern the procedure that
national federations, clubs and players have to follow in order to complete a transfer
and make the registration of a foreign player possible. However, unlike other
international federations, FIVB and its member national federations are directly
involved in the authorisation of player transfers. In fact, all International Transfer
Certificates (“ITCs”) require approval by the national federations involved and by
FIVB or the respective Confederation (if the transfer occurs within the continent)
before a player can be legally registered with a national federation other than his
own Federation of Origin.

35 See FIVB Sports Regulations, Article 43.1.
3¢ See FIVB Sports Regulations, Article 41.4.
37 See FIVB Sports Regulations, Article 44.1.
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Often disputes under the transfer and eligibility regulations relate to whether
a particular club can qualify as a “Club of Origin” (whose consent would also be
required for the authorisation of the transfer), whether an athlete may change his
or her “Federation of Origin”, or whether an athlete can be released during a
season while under an ITC. At the heart of many of these disputes are typically
financial benefits or the lack of financial compensation. For example, before a
transfer is completed, the Club of Origin will typically receive payment from the
Receiving Club for the transferred player. Thus, a financial incentive exists for a
club to argue that it is the player’s Club of Origin. Considering that an ITC can be
issued for a maximum period of one National League season (16 October — 15
May), the number of disputes to date has been relatively low.

The FIVB Sports Regulations provide that if two parties are involved in a
dispute over agreements made on the occasion of an international player transfer,
at the request of the national federation, the player or club, the FIVB is entitled to
mediate the dispute by facilitating negotiations and financial settlement discussions.
However, the parties equally have access to the specially designed complaint
procedure (see below 2.4) in order to resolve the dispute.

Appeals against administrative decisions of the FIVB can be filed before
the FIVB Appeals Panel, within the general time limit of fourteen days from
notification of the decision. The procedure will be conducted in accordance with
Atrticle 22 of the FIVB Disciplinary Regulations, meaning that the appeals process
is the same for all types of “vertical” disputes within FIVB. Similarly, the decision
of the FIVB Appeals Panel may ultimately be challenged before CAS within twenty-
one days following receipt of the decision.

2.4 Financial Disputes

The FIVB’s financial dispute resolution system is one of the FIVB’s most innovative
processes. Due to an increasing number of complaints of a financial nature arising
among members of the volleyball family, the FIVB decided in April 2013 to introduce
a dedicated process for these types of disputes. Most frequently these disputes
relate to breaches of the employment contract between the club and player or
coach. As such the procedure designed by FIVB in collaboration with its
Confederations only deals with resolving financial, volleyball-related disputes of an
international dimension between players, coaches and clubs (or between coaches
and national federations). Most importantly, however, this system represents a true
service to the sport as it is free of charge for all users, with the funding primarily
deriving from the ITC income.

In establishing the method by which financial disputes are to be resolved,
the FIVB endeavoured to create a structure which combined the positive
characteristics of internal processes found within other international federations
with certain key principles of international arbitration. Such structure should fit to
the current sporting structure and political environment in international volleyball.

First, the FIVB established itself as having default jurisdiction as a first
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instance body responsible to resolve financial disputes.3® In certain circumstances
the FIVB extends default jurisdiction to a particular Confederation, but only if both
parties come from that Confederation.*® Otherwise, the FIVB will be the competent
body to administer and decide the dispute. Experience has shown that the
intervention of the FIVB often allows the parties to settle their dispute amicably,
without a need for a decision. For this reason, the rules provide for FIVB’s authority
to assist the parties in reaching a settlement. Such settlement may be submitted to
the FIVB, which will monitor its implementation.

As a quasi-judicial body of first instance, the FIVB (or appropriate
Confederation) will filter the simple debt-collection cases from the more complicated
financial matters. Where the issues are more complex, or where the FIVB or
Confederation does not have the capability, the dispute can be referred directly to
the FIVB Tribunal.

To initiate a dispute under this procedure the affected party must file a
complaint with the FIVB or Confederation. The complaint will include the names
and contact information of the parties, a summary of facts and legal arguments, the
Claimant’s request for relief, Claimant’s bank details, a copy of the employment
contract and all written evidence that the Claimant intends to use to prove his or
her allegations.* The FIVB or Confederation will review the Complaint, and if
there are no deficiencies, will inform the Respondent and set a time limit for a
response. Once the case file is complete the FIVB or Confederation will evaluate
the submissions and issue a decision based on the balance of probabilities and
applying general principles of justice and fairness. The decision may set out a time
limit for the parties to comply and determine that non-compliance will result in
sanctions.

After a decision is issued by the FIVB or Confederation, any affected
party may request that the case be reviewed by the FIVB Tribunal. The party must
file a Request for Review with the FIVB Tribunal Secretariat within fourteen days
from the notification of the decision. The Tribunal is composed of one Chairperson,
one Vice-Chairperson and three members appointed by the FIVB Board of
Administration. Cases before the Tribunal will be heard by all five members, who
must all have legal training and experience in the resolution of international sports
disputes. Exceptionally, in case a decision of a Confederation is under review, the
Tribunal will decide through a single judge, being the member of the Tribunal
coming from the same continent. Like all of the FIVB’s judicial bodies, all
Confederations shall be represented on the FIVB Tribunal*' and the principle of

38 This approach is similar to the one adopted by FIFA regarding its Dispute Resolution Chamber.

¥ To date, the FIVB has delegated such authority to two Confederations: the CEV (Confédération
Européenne de Volleyball) and to NORCECA (North, Central America and Caribbean Volleyball
Confederation) which are competent when all members involved in a dispute come from the
Confederation’s continent.

40 A template complaint is available online at www.fivb.org/EN/FIVB/Document/Legal/
FIVB_Complaint Template.zip.

41 See FIVB Tribunal Regulations, Article 2.
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“neutral nationality” applies as well.

Proceedings before the FIVB Tribunal will be conducted in writing, including
through facsimile and email, promoting speed and efficiency. In fact these principles
have become part of the Tribunal’s mandate, to resolve disputes in a fair, fast and
inexpensive manner. Once the Tribunal is seized of a dispute, and the parties have
provided their submissions,* the Tribunal shall review the facts and the law of the
dispute and apply the comfortable satisfaction standard of proof. This is a higher
standard than that of a balance of probabilities applied in the first instance and
requires the Tribunal to determine the claim against the Respondent, which depends
wholly on the facts and arguments submitted.

The FIVB Tribunal will decide disputes ex aequo et bono i.e. applying
general considerations of justice and fairness without reference to any particular
national or international law.** Once the proceedings have been completed the
Tribunal shall issue a written decision with reasons, no later than 6 weeks following
the end of the proceedings. As with most FIVB judicial body decisions, the parties
have as a final remedy the option to appeal the decision of the FIVB Tribunal
directly to CAS.

The FIVB Tribunal started its operations on 15 May 2013. As of today,
disputes are still pending at the level of FIVB or Confederation without (yet) a case
having been submitted to the FIVB Tribunal or finally to CAS. The efficiency of
this system, in particular the efficiency and legal viability of the first-instance quasi-
judicial treatment of the cases by the FIVB / the Confederations, can be evaluated
only after a sufficient number of cases have tested its limits.

3. Conclusion

It is evident that the FIVB reforms of 2012 and 2013 aim to achieve a type of
hybrid system whereby the FIVB undertakes to preserve, as much as possible, the
integrity of the sport by managing its dispute resolution system through the new
internal judicial bodies, but ultimately give deference to CAS for issues that cannot
be resolved within the volleyball family.

Through the adoption of these reforms, the FIVB’s dispute resolution
process has become more accessible, transparent and efficient, while still maintaining
its sport-specific character. Furthermore, it has become compliant with Swiss law

2 A Request for Review shall contain the names and contact information of the parties, a summary
of facts and legal arguments, copy of the decision being appealed (or the referral from the FIVB or
Confederation), the Appellant’s request for relief, and all written evidence that the Claimant intends
to rely on, and any request for a hearing and for the examination of witnesses; see Article 8 of the
FIVB Tribunal Regulations. The Respondent’s Answer shall contain a statement of defence including
all facts and legal arguments, names, address, and nationality of Respondent’s counsel, all available
evidence upon which the Respondent intends to rely, request for hearing or examination of witnesses,
and any counterclaim and details of the relief sought; see Article 10 of the FIVB Tribunal Regulations.
# See FIVB Tribunal Regulations, Article 13, which is similar to the principle first introduced by
FIBA for its Basketball Arbitral Tribunal.
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by allowing appeals to CAS for all types of disputes, providing for an independent
and specialised private-judge instead of the general recourse to state courts.
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Abstract:

Over the past twenty-one years the EHF established a legal system which is
perfectly adapted to the needs of handball stakeholders and ensures an efficient
and fast way of dispute resolution. The system consists of two stages of appeal
and an external Court of Arbitration. Having been in existence for twenty-two
years, the EHF used best efforts to implement and establish a legal system adopted
to the handball stakeholders’ needs in order to resolve disputes efficiently.

1. Introduction

The European Handball Federation (hereinafter also referred to as the “EHF’”) was
established in 1991, the first decision taken by a legal body is dated from 1994.
The same year, less than ten decisions were released, and the EHF legal system
was only composed of one arbitration commission and of administrative bodies. In
2000, following the work of an expert group, new arbitration regulations were
adopted. In 2007, the EHF Court of Arbitration was created and became fully
effective in 2009. The current EHF system composed of two internal instances
(The EHF Court of Handball and the EHF Court of Appeal) and one external court
of arbitration was settled in 2011 during the last EHF Congress. During the season
2011/2012, 61 decisions were released by the internal EHF bodies (EHF Court of
Handball, EHF Court of Appeal and Administrative bodies). The number will hold
steady for the season 2012/2013. It is obvious that the evolution of the EHF legal

"Legal and Euro Event Manager of the European Handball Federation.
" Legal Officer of the European Handball Federation.
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system correlated with the fast growth of the sport of handball. The creation of the
EHF Court of Arbitration constitutes the main recent development, however,
regarding the regular meetings held by the different bodies, the EHF office and
elected members permanently seek to improve an effective system while taking
into consideration the evolution of handball as well as the need to comply with
European and states laws.

2. Judicial bodies

The structure of the EHF legal system is hereby presented through an overview of
the different bodies handling disputes within the different competitions carried out
by the EHF.

2.1 Legal bodies

According to the EHF statutes' and the EHF Legal regulations,? the EHF Court of
Handball (body of first instance) and the EHF Court of Appeal (body of second
instance) are the legal bodies of the EHF, bodies composed and operating in light of
two central principles, independence and impartiality.

2.1.1 Common provisions applying to both bodies

Members of each body are elected by the Congress for a four-year period of office
and shall not hold any other elected function in the EHF. Furthermore, serving in
the same function is limited to a maximum of three terms of office and an age limit
is set’ (i.e. sixty-eight years old at the time of election or re-election). In order to
enable the legal bodies to take into consideration the multidisciplinary dimension of
issues brought to them within the framework of disciplinary/legal proceedings the
members are not exclusively jurists. Consequently, both bodies are composed of
people having different backgrounds such as referees, delegates, former players or
member of national federations.

It follows therefrom that the composition of the panels nominated to settle
cases and pass decisions is essential for the sake of due process. Each legal body,
while deciding upon a case, is composed of three members appointed by the President
of the relevant body on a case-by-case basis.* The role of the President is essential
while appointing the members, depending on the nature of the case; various elements
must be taken into consideration such as the function of the members, the nationality
of the referees (i.e. in disciplinary cases) and also of the delegates, as well as the
country of third party which might be affected by the decision.

! See EHF Statutes, Article 5.

2 See EHF Legal Regulations, Article 22.

3 See EHF Statutes for more details, Articles 3.3.3,3.3.4 and 3.3.6.
*See EHF Legal Regulations, Articles 23.2 and 24.2.
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Furthermore, the President of the relevant body shall verify the formal
admissibility of the protests before officially informing the parties on the opening
of any kind of proceedings.’ The President shall proceed in accordance with the
Regulations applicable to the case.

Presidents are consequently acting as guardians of the principles of
independence and impartiality established as a foundation of the legal system created
by the EHF.

In the EHF legal system, proceedings may be initiated in five different
ways as follows:

- Proceedings are automatically initiated if a match report contains remarks or a
special report is submitted by EHF Officials.®

- Proceedings may be initiated by submissions or protest by the clubs and/or
national federations.” As a matter of principle, a refundable registration fee of
Euro 1000 shall be paid within two days by the claimant.

- Proceedings may be initiated when the EHF is alerted by third parties of
circumstances that may constitute an infringement of any kind (disciplinary,
administrative, competition). In such a case, the opening of proceedings is not
automatic; the EHF Office shall review the relevance of the submission and, if
deemed appropriate, may require the opening of proceedings.?

- Proceedings may be initiated by the EHF on the basis of its own and/or other
parties’ observations. However, before requesting the opening of proceedings,
preliminary investigations must be conducted.’

- Proceedings may be initiated by the initiator of proceedings, on behalf of the
EHF.!"° The initiator of proceedings is appointed by the Executive Committee
of the EHF for a period of two years. His role is to ensure a fair balance in all
legal proceedings, this is the reason why he has the competence to initiate
legal proceedings and also to appeal first instance decision of the EHF
administrative or legal bodies and to file claims before the EHF Court of
Arbitration.

Regarding the conduct of proceedings, as a matter of principle, they shall
be conducted in writing. Except within the framework of administrative decisions,
once the parties were informed in writing of the opening of proceedings, the parties
are invited to provide written statements and any documents deemed significant.
However, the legal bodies and/or the parties have the right to request the proceedings
to be conducted orally and/or through the organisation of a hearing. This second
possibility is rarely undertaken, the cost-efficiency desired by the stakeholders as
well as the flexibility of the legal bodies while setting the deadlines for the parties
effectively ensure the right of the parties to be heard.

5 See EHF Legal Regulations, Article 30.

¢ See EHF Legal Regulations, Article 27.

" See EHF Legal Regulations, Article 28.1.
8 See EHF Legal Regulations, Article 28.5.
® See EHF Legal Regulations, Article 28.6.
10 See EHF Legal Regulations, Article 26.
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2.1.2  Provisions relating to the EHF Court of Handball

The EHF Court of Handball is the body of first instance for disciplinary
adjudication,'' composed of one President, two Vice-Presidents and five Members'?
it constitutes the keystone of the EHF legal system since this is, by far, the body
having to decide upon the largest number of cases every season. The diversity of
issues which may be brought to the EHF Court of Handball and the few number of
appeals lodged against its decisions underline the competence of this body. For
instance, from the 44 decisions released by the EHF Court of Handball within the
framework of the season 2011/2012, only 8 were appealed. Indeed, except cases
relating to transfer issues, administrative violations regarding the list of administrative
sanctions as well as decisions dealt with by the EHF on-site bodies, the EHF Court
of Handball is competent to decide upon disciplinary, marketing, competition or
any other type of regulations infringements.

As already mentioned in 2.1.1 supra, the formal admissibility of protests,
submissions or requests to initiate proceedings shall be verified by the President of
the EHF Court of Handball, the same holds applicable for the EHF Court of Appeal.

2.1.3  Provisions relating to the EHF Court of Appeal

The EHF Court of Appeal is the body of second instance for disciplinary
adjudication.’® Tt is composed of one President, one Vice President and five
Members. Even though the cases brought before the EHF Court of Appeal are
fewer than the cases before the EHF Court of Handball, the range of issues which
might be brought before this second instance body is wider. Indeed, in addition to
the EHF Court of Handball decisions, the EHF Court of Appeal is responsible as
second instance in case of appeal against transfer related decisions, administrative
decisions, as well as appeals lodged against first instance decisions of the EHF on-
site bodies taken during EURO Qualification matches, the EHF Cup Finals and the
VELUX EHF FINAL4. However, in order to ensure a quick decision during such
events, ad hoc Commissions composed of three EHF Court of Appeal members
may be appointed by the President, (See supra 2.3). As a matter of principle, a
refundable appeal fee of Euro 1000 shall be paid by the Appellant.

2.2 Administrative bodies

The EHF administrative bodies are formed by the relevant EHF Office departments,
deciding as first instance in cases relating to administrative infringements according
to the Catalogue of Administrative Sanctions, as well as in cases relating to players
transfers between EHF member federations.!* It is important to distinguish transfer

1 See EHF Statutes and EHF Legal Regulations, respectively articles 5.1 and 22.3.
12 See EHF Statutes and EHF Legal Regulations, respectively articles 5.2 and 23.1.
13 See EHF Statutes and EHF Legal Regulations, respectively articles 5.2 and 22.5.
14 See EHF Statutes and EHF Legal Regulations, respectively articles 13.5 and 21.
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cases from administrative cases, since transfer decisions are not of administrative
nature even though the competent body of first instance is the relevant EHF Office
department.

When deciding upon administrative infringements, the relevant EHF Office
department is bound by the sanction laid down in the Catalogue of Administrative
Sanctions.

Last season, 10 administrative decisions were taken by the relevant
departments of the EHF; no appeal was lodged against these decisions, demonstrating
the efficiency and fairness of the rank of sanctions laid down in the Catalogue.

2.3 On-site bodies

In order to comply with the need of quickness and effectiveness required in
international tournaments, Disciplinary Commissions, acting as on-site bodies, are
settled for competitions such as the EHF EURO, the EHF Cup Finals or the VELUX
EHF FINAL4. As a matter of principle, protests relating to date, time, venue and
draw of the matches, nomination of referees and delegates as well as referees’
decisions on facts in accordance with the Rules of the Game shall not be permitted.
Regarding the cost, a refundable protest fee of Euro 1000 shall be paid directly to
the EHF delegate or transferred to the EHF bank account. The Disciplinary
Commission, consisting of three members (and two substitutes only for EHF EURO
competitions) chosen from the EHF Officials present at the venue shall release
their decision no later than 12:00 pm (noon) the day after the relevant match to
guarantee a fair competition. Regarding the appeal procedure, the EHF Court of
Appeal is the competent body in case of appeal within the frame of the EHF Cup
Finals or the VELUX EHF FINAL4. However, an on-site body, so-called Jury,
consisting of three members (and two substitutes), which must not have been
members of the Disciplinary Commission, is competent as second instance in EURO
Competitions (both for Adults and Youth Competitions).

The organisation diverges in the frame of the EURO Qualifications (both
for Adults and Youth Competitions), for which the procedure is different if the
Qualification phase takes place as a simple match or a tournament. In case of a
single match, the EHF Court of Handball is competent as first instance. As two
single matches can take place the same week, the EHF Court of Handball might
have to take decisions in a short lapse of time. In case of tournament, the EHF
delegate acts as the legal body in first instance which draws the necessity to have
competent delegates having knowledge of the relevant EHF Regulations. Contrary
to single matches, for which the Court of Appeal is competent in second instance in
its general form, the Court of Appeal is acting through an Ad hoc Commission in
case of appeal during a tournament, Commission not having the obligation to be
present on-site. The President therefore nominates the three members to compose
the commission prior to the beginning of the tournament.

Decisions taken by the EHF Court of Appeal, regardless its form may be
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brought to the EHF Court of Arbitration within 21 days following the delivery of
the decision.

3. Categories of decisions

In the following part, based on observed evolutions in the legal cases brought
before the EHF judicial bodies, a dichotomy between what could be identified as
“classic” disputes and “recent” disputes will be presented.

3.1 Classic disputes in the field of sports

By “classic”, it has to be understood disputes relating to the core organisation of
the sport of handball. The most relevant categories are hereby presented.

3.1.1 Disciplinary proceedings

The main category pertains to disciplinary violations such as direct disqualifications
of players or coaches for violation of the Rules of the Game. For the season
2011/2012, of the 66 cases brought before the different EHF judicial bodies, 25
were related to red cards. The crucial point for the EHF judicial bodies, mainly the
EHF Court of Handball, is to be able to establish a guideline in the range of imposed
sanctions'® while every dispute is different and must be dealt with on a case-by-
case basis. This difficulty is shown by the fact that 50% of the decisions appealed
belonged to this category.

To pass the decisions in disciplinary disputes due to red cards, the EHF
Court of Handball relies on the referees’ report in which they have to describe the
incident, the match report, the statement of claim and of defense as well as any
other evidence provided, such as the video of the incident when available.

3.1.2  Transfer disputes

Decisions rendered on transfer disputes predominantly concern the issuance of
International Transfer Certificate for professional players since the national federation
may refuse to issue this certificate if a player is still under an employment contract
with the club of the releasing national federation.'® The question brought to the
first instance body is therefore to determine whether a valid employment contract
remains in force between the parties at the moment of the required transfer. In
such a case, before the release of any decision, both parties are invited by the
relevant EHF Office department (i.e. Transfer department) to provide their statement
together with any document deemed significant for the case. The first instance
decision can be appealed within seven days to the EHF Court of Appeal. As a last

15 See EHF Legal Regulations, articles 14 and 15.
16 See THF Regulations for Transfer between Federations, article 4§1.
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legal remedy, the appeal decision can be brought before the EHF Court of Arbitration
within twenty-one days.

3.1.3  Competitions-related disputes

Defining the disputes relating to competition issues in one unique category is
complicated since a wide range of issues arise from EHF competitions. In the
following part, the attention will only be drawn on one kind of infringement which
had grown over the last years, i.e. clubs withdrawals from EHF competitions. It
should be specified that withdrawals do not only concern club competitions, however
the situation of withdrawals mainly concern clubs, the focus will therefore be put
only on it. Therefore, in the season 2012/2013, five cases of clubs withdrawing
from EHF competitions after the first draw of the respective competition took
place were brought before the EHF Court of Handball. As a comparison, only two
cases were dealt with by the EHF Court of Handball for the season 2011/2012.
The reasons of club withdrawing are obviously linked to financial struggle, some of
them being forced to go bankrupt, notably AG Copenhagen that went bankrupt
after having played the VELUX EHF Final4 in 2012. Withdrawals, specifically
withdrawals taking place after the registration of a club in a competition, endanger
the sustainability and the fair balance of which the EHF shall safeguard in its
competitions. When deciding upon the sanction to be imposed, the EHF Court of
Handball shall impose a fine for which the amount is laid down depending on the
concerned competition and may impose a suspension prohibiting entry to EHF
club competitions for up to two seasons.!” However, in order to enable the EHF
Court of Handball to pass decisions more adapted to the club specific situation, the
EHF Legal Regulations will be adapted in order to set a wider range of fines to be
imposed.

3.2 Recent disputes arising in handball: the example of marketing-related
disputes

By “recent”, it has to be understood disputes relating to the organisation of handball
as a product. Even though it is emphasised that every category of disputes participate
in creating and developing handball as a product, new categories of disputes have
arisen, especially in the field of marketing requirements for the VELUX EHF
Champions League.

The term marketing is generic; it refers to disputes relating to violations of
clubs’ obligations under the VELUX EHF Champions League Regulations, principally
obligations of Chapter VII entitled “Marketing rights and duties”. The EHF is the
right holder of the advertising rights and transfers these rights to the EHF Marketing
GmbH, its daughter company, which is therefore entitled to undertake the respective

17 See EHF List of Penalties, C.1 and C.2.
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measures regarding the usage of the rights.'® The EHF Marketing therefore sends
Marketing Supervisors on-site for every match of the VELUX EHF Champions
League to ensure the implementation of the requirements; every supervisor must
submit a report to the EHF Marketing after each game. Reports are reviewed and
may be transferred, along with relevant documents, to the EHF in order to request
the opening of legal proceedings before the EHF Court of Handball in case of
reported violation. Most of the disputes relate to violations of the exclusive advertising
rights of the EHF, respectively the EHF Marketing.

The emergence of this category of disputes led the stakeholders to adapt
their behaviour and their conception of the sport of handball. By passing decisions
relating to the use of incorrect balls, positioning of neutral branding, use of non-
authorised sponsors etc., the legal bodies contribute to increasing the awareness
and necessity of clubs and national federations in implementing the applicable
regulations for the sake and the future of the sport of handball.

To conclude, due to the observed development of EHF Competitions such
as the Women’s EHF Champions League or the EHF Men’s Cup and interest
shown by sponsors and TV broadcaster, more and more marketing-related cases
should arise within the frame of these competitions. The legal bodies are therefore
are called upon to play a key role in the future development of handball.

4. The EHF Court of Arbitration

As an alternative to civil courts and to the complexity and length of their proceedings
once all channels of the EHF legal system have been exhausted, the European
Handball Federation created and recognised the EHF Court of Arbitration (hereinafter
also referred to as the “ECA”) in 2007 and effective as of 2009. It also aims to
make the advantages of a court of arbitration composed of sport and legal
professionals available to every handball stakeholder. Indeed, ECA proceedings are
cost-effective and quick, the maximum duration of proceedings is three months
from the formation of the arbitral panel, while ensuring a professional and
independent handling of each dispute. The ECA’s legal seat is in Vienna, Austria. It
shall therefore comply with the dispositions laid down in Part Six, Fourth Chapter
of the Austrian Code of Civil Procedure pertaining to Arbitral Proceedings.
Regarding its competence, the ECA is competent in case of disputes between
the EHF and national federations, between or among national federations, between
national federations and their clubs on cross-border matters, in the event of disputes
relating to the EHF competitions, as well as in disputes between and among players,
player’s agents, the EHF, national federations, and clubs.'® Furthermore, the ECA
Council may decide upon the competence of the ECA if this serves the protection
of law, legal certainty and uniform application of law or the resolution of the issues

18 See VELUX EHF Champions League Regulations, introduction of Chapter VII.
19 See Rules of Arbitration for the EHF Court of Arbitration, Article 1.1.
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of sports policy, as well as to resolve disputes in other sports.? It follows therefrom
that claims may relate to three main categories. First, the ECA may be used by the
parties upon exhaustion of all legal remedies available within the EHF for disputes
and matters within the competence of the EHF administrative and legal bodies.?!
Secondly, the ECA may be used for national cases, upon exhaustion internal legal
remedies of the national federations. Lastly, disputes related to sport outside of
sports organisations competence may be brought to the ECA. However, two situations
should be distinguished. Indeed, in the first category of cases, the recognition of
ECA competence by handball stakeholders is made through the EHF Statutes?
and the Arbitration Agreement signed by the clubs and the national federations
while registering for EHF competitions,? the two following categories of disputes
are submitted to the recognition of ECA competence through a valid arbitration
agreement.?*

Regarding the organisation, the ECA is composed of a Council with three
members (one President and two Vice Presidents, appointed by the EHF Congress®)
and an Office. The ECA Council must safeguard the independence of the ECA,
especially via the handling of the general organisation of the ECA, its representation
towards the EHF Congress, the confirmation of list of arbitrators, the appointment
of substitute arbitrators, as well as the nomination of arbitrators for interim measures
of protection.?® The ECA Office is coordinating the proceedings, ensuring principles
of independent administration and the transparency of proceedings, as well as the
compliance with the Rules of Arbitration.?

The EHF Court of Arbitration demonstrated its independence towards the
EHF several times, not hesitating to revise decisions from the EHF legal bodies or
even to impose on the EHF the payment of damage compensation. Consequently,
the EHF having the possibility to be party in ECA proceedings does not call into
question its independence and impartiality. Furthermore, from an economic point
of view, the ECA is self-financed; the costs of proceedings as well as the non-
refundable registration fee (i.e. Euro 1500) cover the various ECA fees.

20 See Rules of Arbitration for the EHF Court of Arbitration-ECA Statutes, Articles 1.2 and 1.3.

21 See EHF Legal Regulations, Article 41.1.

22 See EHF Statutes, Article 13.6.

2 Pledge of commitment, Arbitration Agreement and Code of Conduct Agreement contain in the
registration form state as follows: By registering for participation, all entrants in the 2012/13 EHF
European Cup accept the conditions applicable for the competition, the EHF statutes and regulations
governing the competition including the EHF legal regulations, the EHF code of conduct agreement
and the arbitration agreement concerning the final settlement of disputes by the EHF Court of
Arbitration. The signatories ensure that the related obligations together with the arbitration agreement
are forwarded to their members/associates and that their members/associates forward this obligation
in turn to their members/associates. This acceptance is confirmed by the club with below mentioned
signature (signature to be affixed by a person having authority to commit the club).

% See Austrian Code of Civil procedure, Part Six, Fourth Chapter, Second Title relating to Arbitration
Agreements.

25 See EHF Statutes, Article 3.1.8.

26 See Rules of Arbitration for the EHF Court of Arbitration-ECA Statutes, Article 2.3.

27 See Rules of Arbitration for the EHF Court of Arbitration-ECA Statutes, Article 3.
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To initiate proceedings, a statement of claim must be filed with the ECA
Office and must contain the identification and the addresses of the parties, the
documentation specifying the jurisdiction of the ECA, the nomination of the
claimant’s arbitrator and the specific statement of claim along with the relevant
documents.?® To ensure the quick handling of the proceedings, the claim can be
submitted by e-mail or fax. An advance fee of Euro 5000 shall be paid by the
claimant, fee consisting of a non-repayable registration fee of Euro 1500, an advance
payment of administrative costs of the ECA Office, as well as an advance on
Arbitrator’s fees. Upon formal admissibility confirmation of the claim by the ECA
Council, the parties are officially informed of the opening of proceedings, the
respondent is invited to nominate an arbitrator within seven days and to provide a
statement in reply in compliance with the term set by the ECA Council. In the
event that the respondent fails to nominate an arbitrator, the nomination is made by
the ECA Council. Once the two arbitrators duly appointed, they together choose
the chairman of the arbitral panel. The parties, and the ECA Council if necessary,
select the arbitrators from the list of ECA arbitrators.” The list is currently composed
of 56 arbitrators, nominated by both the EHF and the national federations.’* As a
prerequisite, arbitrators have to sign a declaration of impartiality and independence
and a written submission to the ECA Rules of Arbitrators. The list of arbitrators is
confirmed by the ECA Council.

The arbitral panel has the competence to rule on its own jurisdiction and
must pass decision in accordance with the federation’s international and national
regulations and agreements, provided these do not violate general principles of law.

Finally, regarding the legal remedy against an ECA award, a court action to
set aside the award may be brought before Austrian Court,’! or, in case of the
event that the arbitration agreements has a provision, CAS could be competent for
an appeal. According to the Austrian Code of Execution, arbitral awards are execution
titles which mean that ECA awards may be enforced by the court having jurisdiction.
Furthermore, the Convention on the Recognition and Enforcement of Foreign Awards
apply in principle to ECA awards. From the 15 awards released by the ECA, no
enforcement issue was yet raised.

5. Conclusion

Over the years, the EHF has shaped and improved its legal system to adapt it to the
needs and particularity of the sport of handball. The legitimacy was especially
highlighted through the decision of the Vienna Higher Civil Court* by which the
Court recognised the existence of a proper EHF legal system and the enforceability

28 See Rules of Arbitration for the EHF Court of Arbitration-ECA-ECA Procedural Rules, Article 5.
¥ See the list at www.eca-handball.com/index.php/Abitration_list.html .

30 See Rules of Arbitration for the EHF Court of Arbitration-ECA Statutes, Article 4.

31 See Austrian Code of Civil procedure, Part Six, Fourth Chapter, Seventh and Ninth Title.

32 Landesgericht fiir ZRS Wien, 16 Cg 11/10 - 14, 16.7.2010.
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of the decisions passed by its relevant bodies (including the ECA) before Austrian
Courts. The creation of the EHF Court of Arbitration responds to the growing need
in having legal bodies designed especially for sports-related disputes. Nowadays,
the ECA demonstrates its capacity to be an independent, competent and impartial
arbitration court; its main task will therefore be to increase the awareness of handball
stakeholders on the existence of such an alternative way of dispute resolution.
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Abstract:

This article is an insight into the history and organization of the Fédération

Internationale de L Automobile (FIA), the various regulations governing the FIA

and the rights and obligations of its members. It takes the reader through an

overview of the judicial structures and mechanisms of the FIA dispute resolution

bodies. It particularly sets out the dispute resolution structures and mechanisms

governed by the FIA at: (i) first instance level, either by the stewards at track/
race level and/or the FIA judges of the national sports association or of the
International Tribunal; and (ii) appellate level by the International Court of
Appeal (ICA). It also gives the reader a synopsis of the interaction between the
FlIA judicial system and the French judicial system. The relationship between the
FliA judicial system and the Court of Arbitration for Sport (CAS) is also discussed,

highlighting some recommendations on how the FIA's relationship with the CAS
may be extended for the good of sport in general.

1. General overview

The Fédération Internationale de L"Automobile (FIA) is a non profit worldwide
organisation and an international association gathering national Automobile Clubs,
Automobile Associations, Touring Clubs and National Federations for motoring
and motor sport.

" Judge at the FIA International Court of Appeal, Arbitrator at the Court of Arbitration for Sport,
Partner at Coelho Ribeiro e Associados and founder of Coelho Ribeiro e Associados Timor Leste.
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The FIA was founded in 1904 in Paris with the primary objective of creating
a forum for international mobility, car-related issues and to unify international motor
sport regulations which united motoring organizations around the world. It is not a
French sports federation, but rather an international private association based in
France and is therefore subject to French law.

Pursuant to Article 2 of the FIA Statutes, the core pillars and goals which
pioneered the establishment of the FIA were the need to:

1. Maintain a worldwide organisation upholding the interests of its members in
all international matters concerning automobile mobility and tourism and motor
sport;

ii. Promote freedom of mobility through affordable, safe, and clean motoring,
and defend the rights of consumers when travelling;

iii. Promote the development of motor sport, improve safety in motor sport,
enact, interpret and enforce common rules applicable to the organisation and
the fair and equitable running of motor sport events;

iv. Promote the development of the facilities and services of FIA members
(Member Clubs, Associations and Federations) and the co-ordination of
reciprocal services between Member Clubs for the benefit of their individual
members when travelling abroad;

v.  Exercise jurisdiction pursuant to disputes of a sporting nature and any disputes
which might arise between its members, or in relation to any of its Members
having contravened the obligations laid down by the Statutes, the International
Sporting Code and the Regulations; and

vi. Preserve and conserve all documents and artifacts concerning world motoring
in order to retrace its history.

The FIA administers the rules and regulations for all international four-
wheel motor sports including the FIA Formula One World Championship, FIA
World Rally Championship, the FIA World Touring Car Championship, the CIK-
FIA World Karting Championship, the FIA GT1 World Championship and the
World Endurance Championships.

Through its national member clubs, the FIA is involved in every level of
motor sport and its responsibilities extend to the millions of amateurs and
professionals who enjoy motor sport in all of its variety.

The working languages of the FIA are French and English.

1.1  The FIA members
The FIA comprises 230 National Automobile Associations' from 134 countries,

representing more than 200 million drivers and their families. There is only one
National Automobile Association per country, and a National Automobile Association

! This is a national automobile club or other national body recognised by the FIA as sole holder of the
sporting power in a country.
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can only exercise its national sporting power upon being vested or directed by the
FIA.

The activities of the National Automobile Associations must embrace the
entire national territory and cover road traffic, touring, the defence of the rightful
interests of users and their safety on the one hand, and motor sport on the other.

The FIA grants the National Automobile Associations power to direct motor
sport in its respective country and all National Automobile Associations must have
their international regulations laid down by the International Sporting Code of the
FIA. The National Automobile Associations are mandated to accept, observe, and
enforce all decisions taken by the bodies of the FIA, including the International
Tribunal, the International Court of Appeal, the Senate, the World Council for
Automobile Mobility and Tourism, the World Motor Sport Council and the General
Assembly.

1.2 Sporting power

The General Assembly of the FIA holds the exclusive right to take all decisions
concerning the organisation, direction and management of international motor sport.

A dispute regarding the grant of sporting power to a National Automobile
Association, or the National Sporting Authority was the subject matter of a decision
of the Cour d’Appel de Paris, dated 1** December 2009, in the case between the
Motorsport Association of India and the FIA.

The dispute arose when the World Motor Sport Council — on the organs of
the FIA — transferred the sporting power of the Motorsport Association of India to
the Motor Sports Clubs of India. The decision (dated 25™ June 2008) which
transferred the powers was declared null and void by the International Court of
Appeal in a decision dated 29" July 2008. However, on 7th November 2008, the
World Motor Sport Council took a further decision to transfer the sporting powers
of the Motorsport Association of India to the Motor Sports Clubs of India.

The delegation of the power to transfer sporting powers to the World
Motor Sport Council had been taken at a General Meeting of the FIA on 7th
November 2008. The Motorsport Association of India appealed to the FIA
International Court of Appeal, but its appeal was rejected and the decision of the
FIA General Meeting and the decision of the World Motor Sport Council were
upheld in a decision dated 6" February 2009.

The Motorsport Association of India disagreed with the interpretation of
article 10 of the FIA by-laws regarding the publicity of general meeting agendas.

The Motorsport Association of India decided to take proceedings against
the FIA in the French Major Proceedings Court, which, in a decision dated 1*
December 2009, rejected the claimant’s claim and ordered it to pay damages of
8,000 Euro pursuant to article 700 of the French Civil Procedure Code.

In its challenge, the appellant (Motorsport Association of India) sought the
following relief from the Cour d’Appel de Paris:
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i.  the overruling of the decision of the French Major Proceedings Court of 6™
February 2009;

ii. adeclaration that the decision of 7" November 2008 that transferred sporting
power to the FMSCI was null and void; and

iii. an order that the FIA pay damages in the sum of 25,000 Euro pursuant to the
provisions of article 700 of the French Civil Procedure Code.

The respondent (FIA) answered to the appellant’s claim by asking the
Cour d’Appel de Paris:

i.  touphold the decision of the French Major Proceedings Court; and

ii. an order that the Motorsport Association of India to pay damages in the sum
of 25,000 Euro pursuant to the provisions of article 700 of the French Civil
Procedure Code.

After carefully considering the case, the Cour d 'Appel de Paris noted that
despite the fact that the time limit for the distribution of the agenda as required by
article 10 of the FIA by-laws had not been complied with, the article provided no
penalty for breach of the said obligation. Furthermore the participants in the general
meeting had had the opportunity to debate and be informed with regard to the
decision taken, at seven previous meetings, which had been held between October
1999 and October 2005, so that it was not possible to merely decide that the
decision taken was null and void. The Cour d Appel de Paris accordingly decided
to:

a) Uphold the challenged decision; and
b) To order the Motorsport Association of India to pay damages to the FIA in
the sum of 12,000 Euro pursuant to the provisions of article 700 of the

French Civil Procedure Code.

2. Statutes and relevant regulations

In administering the rules and regulations for all international four-wheel motor
sport, the FIA does so bearing in mind the importance of safety and sporting
fairness, the encouragement and control of automobile competitions and records,
and to organize FIA International Championships.

Among the many, yet relevant regulations recognized under the FIA Statutes
are:
- the International Sporting Code
- the FIA Judicial and Disciplinary Rules
- the FIA Anti-doping Regulations
- the General Prescriptions Applicable to all FIA Championships, Challenges,

Trophies and Cups and to Their Qualifying Events Run on Circuits.

2.1  The FIA Statutes

The main regulation governing the operations and foundations of the FIA is the FIA
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Statutes. This is the supreme law of the FIA and it is under the FIA Statutes that
various other regulations and by-laws which foster the administration and
achievement of the FIA s objectives derive their legal status.

2.2 The International Sporting Code

In order to achieve and enforce these principles, the FIA has enacted the
International Sporting Code, whose objective has been described under Chapter 1
Article 2 of the International Sporting Code as to “encourage and facilitate
international motor sport”. The International Sporting Code lays forth the rules
which all competitors participating in FIA World Championships must comply with.

All the national clubs and federations belonging to the FIA are presumed to
acquiesce in and be bound by this Code.?

Subject to such acquiescence, the FIA only recognizes one single national
club or one single Federation (National Sporting Authority) per country, as having
sole international sporting power to enforce the International Sporting Code and to
control of motor sport throughout the territories placed under the authority of its
own country.

Among the activities which the International Sporting Code governs in
facilitating and encouraging international motor sport include granting the National
Sporting Authority the necessary permit to organize all competitions held in the
affiliate countries. It also governs all issues related to the registration and licensing
of drivers and competitors, classification of vehicles, suspension and disqualification
of automobiles which breach by any driver, manufacturer or entrant of the
International Sporting Code or the national competition rules.

Under Article 152 of the International Sporting Code, any organizer,
participant, official, competitor, driver or other person or organization of an
International Event who breaches the International Sporting Code shall be penalized
or fined. These penalties may be imposed by Stewards of by the National Sporting
Authorities.

Among the officials recognized and empowered to act under the International
Sporting Code are the Stewards. Their duties include, among other things, deciding
what penalty to enforce in the event of a breach of the International Sporting Code,
prohibiting from competing any driver or any vehicle which they consider to be
dangerous and/or postpone a competition in the event of force majeure or for
serious safety reasons.

Under the International Sporting Code, any and all parties affected by the
decision of a steward or clerk may file a protest and the International Sporting
Code contains provisions through which such protest shall be heard and appeals.

2Between 2001 and 2010, the FIA International Court of Appeal handed down 155 decisions. Of these,
approximately 28% (43 decisions) were considerations of the rules in the International Sporting Code.
This demonstrates the importance of the FIA International Court of Appeal in the regulation of the
world of sport.
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2.3 The FIA judicial and disciplinary rules

These are rules aimed at regulating the appeal and disciplinary function within the
FIA and establishing its operating rules. The FIA Judicial and Disciplinary Rules
entrust the Judicial Appointment Committee, the International Tribunal, the
International Court of Appeal, the Congress of the International Tribunal and the
International Court of Appeal with the duty of handling appeal matters. They are
centered on the principle of separation between the prosecuting body and the judging
body, and the respect of the rights of the defence and generally govern the
proceedings before the International Tribunal and the International Court of Appeal.?

They are drafted in French and in English. In case of any difference of
interpretation, the French text shall take precedence.

2.4  The FIA Anti-doping Regulations

The FIA acknowledges and accepts the World Anti-Doping Code as the basis for
the fight against doping in motor sport.

Although the FIA Anti-doping Regulations were enacted in January 2006,
it was only in December 2010 that the FIA became a signatory to the World Anti-
Doping Code and amended the FIA Anti-doping Regulations to be compliant with
the World Anti-Doping Code.

The FIA Anti-doping Regulations aim at protecting the athletes’ fundamental
right to participate in doping-free sport and thus promote health, fairness, equality
and safety in motor sport.

The FIA Anti-Doping Regulations apply to the FIA, each National
Automobile Association, and each participant in the activities of the FIA or any of
its National Automobile Associations by virtue of its status as a member, its
accreditation or its participation in the activities or events of the FIA or its National
Automobile Associations.

2.5  Thegeneral prescriptions applicable to all FIA Championships, Challenges,
Trophies and Cups and to their qualifying events run on circuits

These regulations (the “General Prescriptions™) contain provisions governing the
events qualifying for the FIA Championships. It requires the regulations which
govern the qualifying events for all FIA Championships to be compliant with the
General Prescriptions as well as the International Sporting Code and its Appendices
and the FIA Official Bulletins.* In case of a conflict between the International

3 For further reading, please see the FIA “International Court of Appeal / Cour d’Appel
Internationale Practice Directions” www.fia.com/sites/default/files/basicpage/file/ICA-Practice-
Directions-EN-2011.pdf.

4 Article 1A of the General Prescriptions: “All Regulations of events qualifying for the FIA
Championships (Events) shall comply with the International Sporting Code (the Code) and its
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Sporting Code and the General Prescriptions, the International Sporting Code
provisions prevail.

The General Prescriptions contain provisions which govern issues related
to starting and restarting a race, finishing a race, advertising, methods used for
determining the general classification of a race in a Championship, car safety,
general safety, practice, car weighing, sporting checks and scrutinizing.

3. Rights and obligations of the FIA members
3.1  General obligations

Pursuant to Article 6 of the FIA Statutes, all persons involved in the FIA activities
are obliged to comply with the FIA Statutes, rules, regulations and decisions.

Article 6 of the FIA Statutes mirrors the rights and obligations to be
undertaken by the clubs, associations or federations which are members of the
FIA. By the very fact of their admission into the FIA, the said members must abide
without reservation by the FIA Statutes.

They must also undertake to accept, observe, and enforce all decisions
taken by the bodies of the FIA, including the International Tribunal, the International
Court of Appeal, the Senate, the World Council for Automobile Mobility and Tourism,
the World Motor Sport Council and the General Assembly.

The Members of the FIA are required to send to the Administration of the
FIA a list of their affiliated groups and report all changes to that list. Only parties
which adhere to the FIA Statutes, to the general regulations established by the FIA
and the appendices thereto may be admitted as affiliated groups.

The members are obliged to observe the Conventions regarding FIA customs
documents.

All National Automobile Associations have the sporting obligation to take
part in the FIA discussions and vote on questions and matters which are within its
competence, and pursuant to Article 5 (¢) of the FIA Statutes, shall remain
responsible to the FIA for any acts exercised using their Sporting Power.

3.2 The individual rights and obligations of the FIA stakeholders

In addition to the aforementioned members, there are several bodies which form
part of the FIA family and structures, and they too have some duties and obligations.
They include, among others, the:

- World Motor Sport Council

- General Secretariat of the FIA Courts

- Judicial Appointment Committee

- Congress of the International Tribunal and the International Court of Appeal

Appendices, the FIA Official Bulletins, the present General Prescriptions (the Prescriptions),
and the Regulations of the Championship (Regulations) of which the Event forms part”.
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- World Council for Automobile Mobility and Tourism
- Manufacturers’ Commission

a) Rights and obligations of the World Motor Sport Council

As the most powerful body within the FIA, the World Motor Sport Council is
charged with the executive role of drafting and deciding the rules, regulations and
calendars governing the various racing series from karting to Formula One. Its
members are chosen by the FIA General Assembly, and it is usually comprised of
representatives from all the automobile Associations or Federations worldwide.

Until recently, the World Motor Sport Council used to regularly deal with
disciplinary matters and to take decisions affecting licence-holders or organisers,
once the disputed acts went beyond the strict framework of the practical running of
a competition and were no longer within the remit of the officials having authority
at the place of the competition. This was however changed, following the
circumstances which led to the judgment issued by the Tribunal de Grande Instance
on 5 January 2010, involving Flavio Briatore, Pat Symonds and the FIA, which
somehow revealed a possible conflict of interests as a result of the exercise by the
World Motor Sport Council of both executive and the disciplinary powers.

Today, the World Motor Sport Council undertakes executive powers, and
is specifically tasked with ensuring improvements in safety and environmental
standards in all types of motorsport, adopting common regulations across the various
racing series, and nurturing motor sport’s roots by developing all forms of the
sport, especially among the young and in developing countries.’

b) Rights and obligations of general secretariat of the FIA Courts

The General Secretariat is made up of FIA staff and is in charge of the operation of
the Judicial Appointment Committee, International Tribunal, the International Court
of Appeal and the Congress. Article 19 of the FIA Judicial and Disciplinary Rules
obliges the General Secretariat to work in liaison with and under the authority of
the Presidents of the International Tribunal, the International Court of Appeal, the
Presidents of the Hearings and the President of the Congress.®

¢) Rights and obligations of the Judicial Appointment Committee
Pursuant to Article 1 FIA Judicial and Disciplinary Rules, the Judicial Appointment

Committee is tasked with examining applications of persons wishing to become
members of the International Tribunal and of the International Court of Appeal, to

3 For detailed information on the terms of reference of the World Motor Sport Council, please see
article 16 of the FIA Statutes.

¢ For further reading on the role and organization of the General Secretariat of the FIA Courts, please
see article 19 of the FIA Judicial and Disciplinary Rules.
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select candidates satisfying the criteria of competence and independence required
to exercise these functions, and to submit nominations to the FIA General Assembly
for election.

d) Rights and obligations of the Congress of the International Tribunal and the
International Court of Appeal

The Congress of the International Tribunal and the International Court of Appeal is

entitled to, and obliged to:

i.  Elect from among its members and for a three-year term a President and a
Vice-President, who may be the Presidents or the Vice-Presidents of the
International Tribunal and the International Court of Appeal;

ii.  Suggest amendments to the Judicial and Disciplinary Rules of the FIA, to the
Statutes or to the Regulations of the FIA;

iii. Review the functioning of the International Tribunal and the International
Court of Appeal and submit a report to the General Assembly; and

iv. Examine any grounds for complaints against members of the International
Tribunal and the International Court of Appeal who may be accused of having
failed to comply with their obligations.”

e) Rights and obligations of the World Council for Automobile Mobility and
Tourism

Among many other obligations, the World Council for Automobile Mobility and

Tourism is specifically required to:

i.  review developments in the area of automobile mobility and tourism that concern
Member Clubs and their members;

ii. receive reports on the activities of the World Council’s Automobile Mobility
and Tourism Regions, to consider relevant activities undertaken at a world
level by international governmental bodies and agencies;

iii. review the development of the services of Member Clubs, to propose
recommendations on issues and priorities for action, and to co-ordinate joint
activities at a world level of Member Clubs and the Automobile Mobility and
Tourism Regions;

iv. approve the Internal Regulations of the Manufacturers’ Commission;

v. manage the funds provided for in the budget for the operation of the automobile
mobility and tourism activities;

vi. make the decisions required by the FIA management in the automobile mobility
and tourism domains which are not reserved to the General Assembly or
Senate;

vii. present to the General Assembly its recommendations for the admission and

" For further reading on the role and powers of the International Tribunal and the International Court
of Appeal, please see article 26 of the FIA Judicial and Disciplinary Rules.
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the striking off the rolls or expelling of FIA Members; and
viii. approve proposals for amendments to the Statutes relating to Automobile
Mobility and Tourism for presenting to the General Assembly.

) Rights and obligations of the manufacturers’ Commission

Pursuant to Article 22 of the FIA Statutes, the Manufacturers” Commission is an
advisory body of the FIA and has its own internal regulations, which defines its
structure, composition and operation. Its role is to assist the governing bodies of
the FIA in their strategic choices concerning motor sport and mobility. It is also
empowered to make proposals to the World Council for Automobile Mobility and
Tourism and to the World Motor Sport Council.?

4. Sanctions

Like all legal bodies, the FIA has a set of rules and regulations which govern the
activities of its members, and punishes any errant and/or in-disciplined member in
order to ensure sanity, tranquility and direction.

Pursuant to Article 151 of the International Sporting Code, unless stated
otherwise, offences or infringements are punishable, whether they were committed
intentionally or through negligence. Any natural or legal person who takes part in
an offence or infringement, whether as instigator or as accomplice is also punishable.

Among the sanctions and disciplinary measures which may be undertaken
for any infringements of the FIA Statutes, other regulations and also race regulations,
are the imposition of: (i) fines; (ii) suspensions; (iii) exclusions; (iv) disqualifications;
(v) reprimands, (vi) a time penalty; or (vii) an obligation to accomplish some work
of public.

The nature of the sanction varies, depending on the offence committed
and whether the party which has committed the said offence is a legal or natural
person.

For example, an offence may range from a bribery or attempted bribery,
fraudulent conduct, refusal or failure to apply decisions of the FIA words, deeds or
writings that have caused moral injury or loss to the FIA, its bodies, its members or
its executive officers, pursuit of an objective contrary or opposed to those of the
FIA, or failure to cooperate in an investigation.

5. Judicial bodies and legal committees

Like all the judicial bodies which run sports nationally and internationally, the
FIA s legal system is modeled on the concept of consent. In other words, all parties
wishing to be members or affiliated to the FIA must consent to be bound by its
regulations and more importantly its justice system.

8 For further reading on the Manufacturers’ Commission, please see article 22 of the FIA Statutes.
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Article 6.1 of the FIA Judicial and Disciplinary Rules® vests the President
of the FIA with powers to act as the prosecuting body in proceedings before the
International Court of Appeal and the International Tribunal. In exercising his
prosecution powers, the FIA President may seek the assistance of the Stewards,
the FIA Technical Department or external bodies.

5.1 Judicial supremacy of the FIA

The FIA derives its jurisdiction and dominant authority over all motor sport
stakeholders under Appendix B paragraph 3 of the International Sporting Code,
under which “All FIA Licence-Holders and all Participants in International Events
undertake to comply with the decisions of the FIA and of its bodies and not to do
anything that is contrary to the interests of the FIA”.

The bodies charged with enforcing the FIA Statutes, regulations and
objectives are:

a) the National Court of Appeal;

b) the International Tribunal;

c) the FIA Anti-Doping Disciplinary Committee; and
d) the International Court of Appeal

The International Tribunal and the International Court of Appeal are what
constitute the FIA courts. These bodies are assisted in their functions by the Stewards
of the meetings / races, who act as the first instance / lowest judicial authority. As
detailed in chapter VII of this article, the decisions of the Stewards may be appealed
to the National Court of Appeal or to the International Court of Appeal depending
on their nature.

The procedures and organs of these bodies are overseen by the General
Secretariat of the FIA, who works in liaison with the President of the International
Court of Appeal and the International Tribunal.

In order to function effectively, these judicial bodies must have officials
who are experts in all disciplines of motor sport on account of the requirement to
master the technical parameters of the motor industry combining electronics,
mechanics, aerodynamics, and as a common guiding theme: the search for the
highest level of safety.!°

5.2 Limited prohibition against reference to ordinary State Courts
Although chapter 1 Article 1 of the International Sporting Code states that “[t]/e

FlIA shall be the final international court of appeal for the settlement of disputes”,
the FIA gives parties the freedom to file a dispute before any court or tribunal, on

° Article 6.1 of the FIA Judicial and Disciplinary Rules states “The role of prosecuting body is
exercised by the President of the FIA. It represents the FIA before the TI and the ICA”.

19 For further reading, see S. BERNARD, “The settling of disputes by the internal organs of the
FIA”.
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condition that the said party or parties have first exhausted all remedies available
within the FIA.

Article 20 of the FIA Judicial and Disciplinary Rules is clear, and states that
“[f]or the avoidance of doubt, nothing in these rules shall prevent any party from
pursuing any right of action which it may have before any court or tribunal,
subject at all times to such party having first exhausted all mechanisms of dispute
resolution set out in the Statutes and regulations of the FIA.”

It is therefore apparent that although the FIA prohibits members from
referring matters to other courts or tribunals, such prohibition is limited as expressly
stated in Article 20 of the FIA Judicial and Disciplinary Rules, which provides that
“(...) any party [which] seeks to establish an alternative, additional or further
right of action before any other body, court or tribunal, such parties acknowledge
and agree that they shall only pursue such a right of action having notified the
body, court or tribunal of the existence of the obligations contained in [ Article 20
of the FIA Judicial and Disciplinary Rules] this Article, even where they dispute
the applicability of those obligations”.

In addition, any party wishing to depart from the limited prohibition
contained in Article 20 of the FIA Judicial and Disciplinary Rules by filing an action
before a different tribunal must first notify the FIA adequately, at the earliest
opportunity, and at the latest at the time such action is undertaken.

5.3 The jurisdiction of the National State Courts over decisions issued by the
FIA Courts

In view of the aforementioned limited prohibition, parties can only refer to other
courts or tribunals after exhausting all remedies within the FIA courts, which means
that they must refer to the FIA s International Court of Appeal!! before exploring
other judicial options.

However, it is worth noting that there have so far been very few cases
where challenges have been filed before the national State courts, and the subject
matter of these challenges have been limited.

For example, in the judgment issued by the Tribunal de Grande Instance
on 5 January 2010, involving Flavio Briatore, Pat Symonds and the FIA, the
appellant therein (Flavio Briatore) was challenging a decision issued by the FIA
World Motor Sport Council on 21 September 2009.

Renault F1 team’s driver Nelson Piquet was alleged to have deliberately
caused an accident on the 17th curve of the 14th circuit, by colliding violently with
awall, destroying his vehicle and scattering debris all over the track, which required
the intervention of a safety vehicle in order neutralise the race and permit the
cleaning up of the track. Fernando Alonso (a team-mate of Nelson Piquet) who
was fuelling his vehicle, was therefore able rapidly to join the other competitors

' This is the highest remedial body and supreme tribunal within the FIA judicial set up.
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and to finish in first place as the others had not refuelled. The FIA conducted an

enquiry in which it concluded that Piquet had been allegedly asked by the team’s

executive director of engineering, Pat Symonds, to deliberately crash so as to improve
the race situation of his team-mate Fernando Alonso, a proposal which was allegedly
approved by the team’s managing director, Flavio Briatore.

In its decision, the FIA World Motor Sport Council granted Nelson Piquet
immunity for any fault, but ordered the members of the FIA not to approve the
participation of Flavio Briatore and Pat Symonds in any future event or sporting
competition and not to grant a licence to any team, or entity, related to them. The
World Motor Sport Council further ordered officials present at events supervised
by the FIA to prevent access by Flavio Briatore and Pat Symonds to any areas
under its jurisdiction and not to grant or renew any super licence for an indefinite
period, to any driver associated with Falvio Briatore, and, for five years, if associated
with Pat Symonds.

The respondent objected the appellant’s requests. The FIA instead asked
the Tribunal de Grande Instance to uphold the decision of the FIA World Motor
Sport Council and to dismiss the appellant’s claims.

After a careful analysis of the matter, the Tribunal de Grande Instance
issued its decision and held as follows:

a) Itdeclared that the decision of the FIA World Motor Sport Council was invalid
in relation to Briatore and Symonds;

b) Ordered FIA to inform its members and licensed participants that the decisions
had been set aside and to explain this judgment to the candidates’ councils
within 15 days of the date of the judgment, on pain of the payment of 10,000
Euro for each day of delay;

¢) Ordered the publication of the judgment in the French press, to be chosen by
Briatore and Symonds, at their FIA’s expense, subject to a limit of 15,000 and
5.000 Euro respectively; and

d) Ordered the FIA to pay the claimants the sums of 15,000 and 5,000 Euro
respectively pursuant to the provisions of article 700 of the French Civil
Procedure Code.

In another matter filed before the Cour d’Appel de Paris (judgment on 20
May 2008) between the Sociéte Coli Et Cie, Jean-Louis Schlesser, Jean Marie
Lurquin and the FIA, the Appellant therein was challenging a decision of the Tribunal
de Grande Instance of 29" March 2005.

In this case, the world champion Schlesser and his co-driver Lurquin, both
of whom were driving for Coli & Cia, had allegedly driven a route other than the
official route and has thus gained 2 minutes and 40 seconds in relation to their
direct competitor, in the 2003 Orient Rally.

This decision of the Tribunal de Grande Instance rejected the claim for
the cancellation of the decision of the FIA s International Court of Appeal of 7%
October 2003, which had excluded vehicle no. 201 used by the competitor Coli&Cia
(Schlesser/Lurquin team) and ordered the appellants to pay the sum of 1,500 Euro
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to the FIA pursuant to the provisions of Article 700 of the French Civil Procedure
Code.

In its challenge, the claimant wanted the Cour d'Appel de Paris to: (i) set
aside the decision of the FIA International Court of Appeal of 7" October 2003; (ii)
order the FIA to reinstate Coli&Cia (the Schlesser/Lurquin team) in its rights and
to alter the final result of the 2003 Orient Rally; (iii) order the FIA to translate the
challenged judgment and to publish it in English and French on its official website,
and to pay the sum of 300 Euro for every day it delayed in doing so; and (iv)
order the FIA to pay damages in the sum of 1,500 Euro to each of them, with
regard to the first instance, and 2,000 Euro to each of them with regard to the
challenge, pursuant to the provisions of article 700 of the French Civil Procedure
Code.

The respondents objected the claimant’s requests. They instead asked the
Cour d’Appel de Paris to uphold the challenged decision ; to order the appellants
to pay 100,000 Euro by way of damages and for vexatious litigation; and also to
order them to pay the court fees of the challenge plus damages in the sum of
15.000 Euro.

After a careful analysis of the matter, the Cour d 'Appel de Paris issued its
decision and held as follows:
a) Upheld the challenged judgment;
b) Ordered Coli&Cia and Schlesser and Lurquin to pay the court fees costs; and
¢) Ordered Coli&Cia and Schlesser and Lurquin to pay damages to the FIA in

the sum of 5,000 Euro pursuant to the provisions of article 700 of the French
Civil Procedure Code.

In fact, disputes related to decisions issued by the FIA bodies were challenged
to the Cour d'Appel de Paris as early as in 1985, where the FIA was involved in a
dispute against the Society of Tyrrel Racing Organization Limited.

This matter related to a challenge filed by the FIA against the decision of
the President of the Tribunal de Grande Instance of 18™ December 1984.

The dispute arose during the 1984 Formula 1 World Championship at the
Detroit Grand Prix on 24™ July 1984. After the end of the event, Tyrrel vehicle no.
3 was checked by the race commissioners, who took samples from the water tank.
The forbidden presence of hydrocarbons was detected in the samples of cooling
water. The FIA Sporting Commission in charge, which was also aware of other
complaints, was therefore convened. On 18" July 1984, the Commission excluded
the Tyrrel Company from the championship and cancelled all commitments assumed.

The Tyrrel company appealed to the International Court of Appeal, which
upheld the decision of the FIA Sporting Commission in charge in a decision dated
29 August 1984 and also found that a further irregularity had been proved: i.e. the
abnormal presence of two air outlets in the vehicle. On 20" December 1984, the
Tyrrel company filed a challenge before the Tribunal de Grande Instance and in
the International Chamber of Commerce, seeking the cancellation of the penalties
imposed and of the alterations introduced together with some administrative rules
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regarding the organisation of the world championship. On the same day, the Tyrrel
company filed a challenge before the President of the Tribunal de Grande Instance,
who granted the challenge.

This decision ordered the delay of the enforcement of the “decisions”
made and the “penalties” imposed in the decision of the FIA Sporting Commission
in charge of 18" July, which had been confirmed by the FIA s International Court
of Appeal.

In its challenge, the claimant (FIA) wanted the Cour d 'Appel de Paris to
set aside the decision of the President of the Tribunal de Grande Instance of 18"
December 1984.

The respondents objected the claimant’s requests. They instead asked the
Cour d’Appel de Paris to reject all of the claims made by the other parties.

After a careful analysis of the matter, the Cour d Appel de Paris issued its
decision on 13 February 1985 and held as follows:

a) It set aside the decisions for lack of grounds and;
b) Ordered the Tyrrel company to pay the expenses of the first instance appeal.

5.4 The nature of disputes heard by the FIA Courts

It is worth noting that compared to other sports tribunals such as the Court of

Arbitration for Sport, the disputes submitted before the FIA courts are purely of a

sporting, disciplinary or regulatory nature.'? They entail sanctions on FIA members,

drivers, competitors and manufacturers for among other things violating:

i.  Therules governing a particular race or competition such as the starting and
finishing procedures, stopping, overtaking, car safety etc, i.e the sporting
regulations;

ii. The technical regulations, such as the rules related to car weight, cylinder
capacity, entry rules etc;

iii. The advertising rules; and

iv.  Anti- doping regulations.

The FIA regulations contain no provision addressing contractual or
commercial disputes such as employment matters between the drivers and the car
manufacturers, compensation for the “unilateral transfer” of a driver from one car
manufacturer to another or training compensation in cases where amateur drivers
mature into full professionals.

Although the FIA regulations limit recourse to ordinary courts for disciplinary
matters, it would appear that the parties are free to refer cases or disputes which
fall outside the scope of disciplinary nature to other courts or tribunals if they have
so agreed or if obliged to so by the relevant mandatory national laws. If the nature
of the dispute is arbitrable, parties may agree to submit such dispute to institutional
or ad hoc arbitration. Otherwise, a non-disciplinary dispute will be solved by the

12 There are several International Federations, such as FIFA which have judicial bodies which deal
with disciplinary disputes and other disputes of a contractual and commercial nature.
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ordinary courts to be determined in accordance with the relevant applicable law.
0. Relationship with the Court of Arbitration for Sport
6.1 Doping matters

The FIA generally solves all its disputes internally and does not allow appeals to the
Court of Arbitration for Sport.

The FIA recognizes the Court of Arbitration for Sport as competent to
settle all appeals arising from the application of the FIA’s Anti-Doping Regulations
definitively. Pursuant to Article 8.1.6 of the International Sporting Code, the Court
of Arbitration for Sport may hear appeals against decisions issued by the Anti-
Doping Disciplinary Committee or a National Automobile Association or a National
Anti-Doping Organisation in accordance with the provisions applicable before such
court.

The World Anti-Doping Association (WADA) may also appeal such decision
directly to the Court of Arbitration for Sport without having to exhaust other possible
remedies in the FIA’s or the competent National Automobile Association’s process.

The time to file an appeal to the Court of Arbitration for Sport shall be
twenty-one days from the date of receipt of the decision by the appealing party.

6.2  Disciplinary matters

Although Article 20 of the FIA Judicial and Disciplinary Rules allows parties to
recourse to other courts or tribunals on condition that they have exhausted all
remedies available within the FIA, recourse against disciplinary decisions cannot be
made to the Court of Arbitration for Sport as an appellate body because the FIA
regulations do not contain any such provision or express recognition of the Court
of Arbitration for Sport to handle such matters.'?

The only remedy available to a party affected by a final decision issued by
a FIA court is recourse to the French State (civil) Courts. It is worth noting that
although the FIA is a private body with its headquarters in Paris, France, it is an
international body which is not in charge of any French public mission but rather
an international sports affair of administering world motor sports.'* This is why the
FIA decisions are subject to challenge before the French State (civil) Courts, these
being the (i) Tribunal De Grande Instance, (i1) Cour d’Appel and (iii) Cour de

13 Article R47 of the CAS Code “[a]n appeal against the decision of a federation, association or
sports-related body may be filed with the CAS insofar as the statutes or regulations of the said
body so provide (...) and insofar as the Appellant has exhausted the legal remedies available
to him prior to the appeal, in accordance with the statutes or regulations of the said sports-
related body..”

4 For further information, consult Jean-Yves Foucard, partner at LMT Avocats, Paris, France. Also
read “Sports Law in France”, by JEAN-YVES Foucarp, partner at LMT Avocats, Paris, France.
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Cassation to the French administrative courts.!” This is because the French
administrative courts usually have jurisdiction to hear challenges against decisions
issued by French based associations, where such associations are exclusively charged
with the responsibility of administering national sports affairs in France. In most
cases, the French administrative courts accept jurisdiction after a mandatory
conciliation procedure before the French national Olympic Committee.

The Tribunal de Grande Instance is the first instance court within the
French State (civil) Court structure. A party must first challenge any final and
binding FIA court decision (which in most cases is a decision issued by the
International Court of Appeal) before the Tribunal de Grande Instance, and only
thereafter have jurisdiction to challenge any unsatisfactory decision issued by the
Tribunal de Grande Instance to the Cour d Appel. The Cour de Cassation is the
final and highest court within the French State (civil) Court system. It has jurisdiction
to hear any challenge against a decision issued by the Cour d Appel.

The Cour d’Appel has jurisdiction to review the facts and the law which
led to the decision issued by the International Court of Appeal. However, the Cour
de Cassation’s jurisdiction is limited; it can only examine or review errors of law
made by the Cour d ’Appel and cannot go into the facts. The Cour de Cassation
may quash any decision issued by the Cour d’Appel in erroneous application of the
law and refer the case back to another Cour d Appel for a fresh appreciation.

6.3  Non-disciplinary matters

It is however possible for the FIA members and stakeholders to litigate before any
other court or tribunal, such as the Court of Arbitration for Sport (as an ordinary
proceeding) provided that the dispute is arbitrable and does not relate to a disciplinary
matter. Examples of such cases that could be referred to arbitration include
commercial disputes, sponsorship claims, merchandising and/or TV rights issues
and other types of commercial disagreements.

Before the Court of Arbitration for Sport is seized of the matter, it must
first be established that the parties had or have entered into an agreement where
they confer such jurisdiction to the Court of Arbitration for Sport.!

7. The judicial procedure

The FIA s deciding bodies and proceedings are structured on two fronts, with the
first front having tribunals which act the first instance bodies and another tribunal
which acts as the appeals body and which is intended to act as the final and highest
judicial tribunal.

'S For further reading on the structure and system of the French State Courts, see J.Y. FoucarRD
“Sports Law in France”, Wolters Kluwer Law and Business, 33.

' For more information, please see Rut Botica SANTOS, ALEXANDRE MIGUEL MESTRE AND FRANCISCO
RAPOSO DE MAGALHAES, “Sports Law in Portugal”.
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The bodies which assume the role of first instance tribunals are the National
Court of Appeal and the International Tribunal. It is also worth mentioning the
Stewards and the role they play because they are usually the first officials to render
decisions which affect parties or members particularly during a race.

Hereunder is a brief outlook of the judicial procedures followed by the
various FIA deciding bodies.

7.1  The stewards of the meetings
a) Jurisdiction and types of disputes

The Stewards can be equated to referees within the meaning of most sports such

as football, rugby, cricket, etc.

The Stewards of the Meetings have supreme authority to enforce the
International Sporting Code, the national and Supplementary Regulations and also
the Programmes. The Stewards report any serious breach of the International
Sporting Code or other irregularity noted during the event to the FIA, to the proposing
National Sporting Authority as well as to the National Sporting Authority of the
territory where the event is run.

There are at least two Stewards of a nationality different from that of the
organizer for each racing event.

The Stewards reports the results of each competition together with particulars
of all protests lodged and exclusions they may have made with their recommendations
as to any decisions which may have to be taken for a suspension or a disqualification.
Among their duties include as enshrined in Article 141 of the International Sporting
Code include:

1. settling any claim which might arise during a meeting, subject to the right of
appeal provided in the International Sporting Code;

ii. deciding what penalty to enforce in the event of a breach of the regulations;

iii. imposing penalties, fines or exclusions.!” The stewards can only impose a
maximum fine of 250,000 Euro. These fines must be paid within 48 hours;

iv. prohibiting from competing any driver or vehicle which they consider to be
dangerous or which is reported to them by the clerk of the course as being
dangerous;

v. excluding from any one competition or for the duration of the meeting any
entrant or driver whom they consider as, or who is reported to them by the
clerk of the course or by the organising committee as being ineligible to take
part, or whom they consider as being guilty of improper conduct or unfair
practice; and/or

vi. order the removal from the course and its precincts of any entrant or driver
who refuses to obey the order of a responsible official.

17 In approximately 15% (23 decisions) of the 155 decisions handed down by the ICA between 2001
and 2011, the issue was the exclusion of a competitor from a competition.
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b) Appointment of stewards

Article 135 of the International Sporting Code requires at least one of the Stewards
of a meeting to be nominated by the National Sporting Authority promoting the
meeting or granting a permit therefore. The other officials shall are nominated by
the organisers of the meeting, subject to the approval of the National Sporting
Authority concerned.

For an absolute world record attempt or an outright world land speed
record attempt, a panel of three Stewards is appointed, with the FIA appointing
two of the Stewards. The chairman of the panel of Stewards is then appointed
from these two. Each National Sporting Authority maintains a list of Stewards.

There is no specific regulation which governs how Stewards must conduct
their proceedings although they are generally recognized in the FIA Judicial and
Disciplinary Rules as well as the International Sporting Code.

However, pursuant to the International Sporting Code, each race or meeting
has at least three Stewards led by a Chairman. The Chairman is appointed by the
organiser of the relevant Cup, Trophy, Challenge or Series from a list of Stewards
published and regularly updated by the FIA.

The Chairman of the meeting is, in particular, responsible for planning the
meetings and ensuring that arrangements are respected. They are also responsible
for establishing agendas and drawing up the minutes of meetings.

¢) Initiating proceedings

Given their role as referees or officials, the Stewards do not have any specific
format for initiating proceedings. They generally take action on any irregularity
noted during the event during their meetings subject to the right of appeal by any
affected party.

d) The decisions

The decisions of the Stewards are reached by simple majority, with the Chairman
having a casting vote. They become immediately binding notwithstanding an appeal
if it concerns questions of safety, good standing or irregularity of entry by a
competitor entering an event or when, in the course of the same event, a further
breach is committed justifying the exclusion of the same competitor.

e) Appeals

The decisions issued by the Stewards are neither final nor binding. They may be
appealed to the International Court of Appeal'® where the parties concerned have

180fthe 155 decisions of the FIA International Court of Appeal between 2001 and 2010, approximately
46% (71 decisions) concerned decisions taken by the Stewards during events. Of these, 30 decisions
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jointly decided to submit the appeal not to the National Court of Appeal of the
country of the event, but directly to the International Court of Appeal with the
assistance and agreement of their respective National Sporting Authorities (Article
14.1 (b) of the FIA Judicial and Disciplinary rules).

However, the choice made by the court that decides the case is not
discretionary: the International Court of Appeal will only consider appeals against
Stewards’ decisions when the parties agree not to refer the case to the National
Court of Appeal of the country in which the event takes place, with the agreement
of the National Sporting Authorities.

The competitors, whatever their nationality can also appeal to the National
Court of Appeal of the country in which that decision has been given. In such a
case, the appeal may be filed by fax or by any other electronic means of
communication with confirmation of receipt.

Before exercising their right to appeal before the National Court of Appeal
and the International Court of Appeal, any affected party must first notify the
Stewards of the meeting in writing within one hour of the publication of the decision
of their intention to appeal (cf Article 182 of the International Sporting Code and
Article 17.1.1 (d) of the FIA Judicial and Disciplinary Rules).

Thereafter, and pursuant to Article 182 of the International Sporting Code,
the right to file an appeal before the National Court of Appeal shall expire two days
after the date of the notification of the decision of the Stewards."”

Pursuant to Article 17.3. (i) (a) of the FIA Judicial and Disciplinary Rules,
“lalppeals against a decision of the Stewards of a Meeting (...) must be notified
within 48 hours of the Stewards’ decision being notified to the person concerned
or, failing notification, within 48 hours following the publication of the Stewards’
decision, on the condition that the Stewards of the Meeting have been notified in
writing of the appellant’s intention to appeal within one hour of the Stewards’
decision being notified or published”.

) Costs
No fees or costs are attached to the decisions or meetings held by the Stewards.
7.2 The National Court of Appeal

Article 181 of the International Sporting Code mandates each National Sporting

confirmed the decisions of the Panel of Stewards and only 19 overruled the stewards’ decisions. The
FIA Court of Appeal also partially overruled the Stewards’ decisions in 3 cases. In 12 cases, the
claimant abandoned the appeal and 7 appeals were rejected on the grounds that they were inadmissible.
1 For further reading, please see Article 182 of the International Sporting Code “[t]he right to bring
an appeal to a [National Court of Appeal] expires two days after the date of the notification of
the decision of the stewards of the event on condition that the intention of appealing has been
notified in writing to the stewards of the event within one hour of the decision”.
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Authority to nominate persons who shall constitute the national court of appeal.
Such persons may or may not be members of the National Sporting Authority.

a) Jurisdiction and types of disputes

Article 192 of the International Sporting Code is explicit that the National Courts of
Appeal are empowered to decide any matter raised within its territory and concerning
the interpretation of the International Sporting Code or its national rules.

The National Court of Appeal can hear appeals filed against decision
rendered by the Stewards of a meeting in a National Sporting Authority of the
country in which that decision has been given.

It also handles disputes relating to a breach of the National Sporting
Authority’s rules by an organiser, official, competitor or driver.

Pursuant to Article 182 of the International Sporting Code, competitors
whatever their nationality have the right to appeal against a sentence or other
decision pronounced on them by the Stewards of the meeting before the National
Sporting Authority of the country in which that decision has been given.

b) Appointment of judges

Each National Sporting Authority nominates, or has nominated by its competitions
committee, a certain number of persons who may or may not be members of the
National Sporting Authority concerned, who will constitute the National Court of
Appeal. No members of this court of appeal may sit on a case if they have been
involved in any way as competitors, drivers or officials in the competition under
consideration, or if they have participated in any earlier decision concerning or
have been involved, directly or indirectly, in the matter under consideration.

¢) Initiating proceedings

Any competitor or party wishing to file a case before the National Court of Appeal
must under pain of forfeiture of their right to appeal, first notify the Stewards of
the meeting in writing within one hour of the publication of the decision of their
intention to appeal.

The right to appeal expires two days after the date of the notification of the
decision of the Stewards of the event on condition that the intention of appealing
has been notified in writing to the Stewards of the event within one hour of the
decision.

There is an appeal fee, the amount of which is specified annually by the
relevant National Sporting Authority, is payable within two days following the
moment the appellant notifies the Stewards its intention to appeal.
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d) The decisions

Pursuant to Article 189 of the International Sporting Code, the National Court of
Appeal may either decide to waive any penalty or other decision appealed against,
and, if necessary, increase or mitigate the penalty but it shall not be empowered to
order any competition to be re run.

e) Appeals

Decisions issued by the national court of appeal involving either a foreign licence
holder or a breach of the National Sporting Authority by an organiser, official,
competitor or driver of foreign nationality may be appealed to the International
Court of Appeal. However, pursuant to Article 180 of the International Sporting
Code, the decisions issued by the National Court of Appeal involving license holders
of the same nationality as that of the National Sporting Authority are final and
binding.

Pursuant to Article 17.3 (i) (b) of the FIA Judicial and Disciplinary Rules,
“la]ppeals against a decision of a judicial body of an ASN (...) must be notified
within 7 days following notification of the decision of the national judicial body.”

) Costs

The costs which follow a decision issued by the National Courts of Appeal are
calculated by the secretariats according to the level of the expenses occasioned in
the preparation of the case and the meeting of the courts, to the exclusion of the
expenses or defence fees incurred by the parties.

7.3 The International Tribunal
a) Jurisdiction and types of disputes

Pursuant to Article 8 of the FIA Judicial and Disciplinary Rules, the role of the
International Tribunal is to determine disciplinary matters at first instance (for cases
not dealt with by the Stewards of the Meeting). Decisions taken by the International
Tribunal can be appealed before the International Court of Appeal.

In resolving disputes, the International Tribunal applies and interprets the
FIA Judicial and Disciplinary Rules with the aim of enforcing the FIFA Statutes and
Regulations.

Pursuant to Article 8.1 of the FIA Judicial and Disciplinary Rules, the
International Tribunal has jurisdiction over the following persons and organisations:
1.  FIA Members;

1.  the officers, members, or licence holders of National Automobile Associations,
or officers, members, or licence holders of National Sporting Authorities
involved in motor sport;
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iii. officials, organisers, drivers, competitors and licence holders;

iv. persons having access to premises hosting any event that is subject to the
regulations and decisions of the FIA;

v. any person who is subject to or who has agreed to be bound by the International
Sporting Code and the other regulations and decisions of the FIA;

vi. any person who benefits, in any manner whatsoever, from an authorisation or
approval issued on behalf of or by the FIA, or who takes part in any manner
whatsoever in a race, competition or other event organised, directly or indirectly,
by the FIA or subject to the regulations and decisions of the FIA; and

vii. the employees, representatives, agents and service providers of the persons
listed above, irrespective of any liability of those who employ them or are
represented by them, and of the possibility of prosecuting those persons or
bodies. Nevertheless, members of the FIA have an exclusive competence to
decide whether or not to prosecute and to impose sanctions for offences and
infringements referred to in Article 8.2 of the FIA Judicial and Disciplinary
Rules on their employees, representatives, agents.

Under Article 8.2 of the FIA Judicial and Disciplinary Rules, persons or
organizations may be sanctioned by the International Tribunal if they perform any
of the following offences:

i.  contravene the FIA Statutes and Regulations, including the International Sporting
Code but excluding the FIA Anti Doping Regulations;

ii. take part in an international event or a championship not entered on the FIA
calendars or not governed by the FIA or its Members;

iii. pursue an objective contrary or opposed to those of the FIA; and

iv. without lawful excuse: (i) refuse or fail to apply a decision of the FIA, or (ii)
by words, actions or writings have cause damage to the standing and/or
reputation of, or loss to, the FIA, its bodies, its members or its executive
officers or (iii) fail to cooperate in an investigation.

The International Tribunal is empowered to sanction any guilty party with
a fine, exclude any person from the FIA or one of its bodies or ban him/it from
directly or indirectly exercising any role in events or meetings organized directly or
indirectly on behalf of or by the FIA. The International Tribunal can also impose
the sanctions provided for in the International Sporting Code.

Pursuant to Article 12 of the FIA Judicial and Disciplinary Rules, the
International Tribunal can also issue an order provisionally suspending any
authorization, licence or approval issued by the FIA within the framework of a race
or competition for reasons of public order or in the interest of motor sport. Once
pronounced, such suspension is fully effective and an appeal before the International
Court of Appeal does not suspend the enforcement of this order.

On 20 June 2013, the International Tribunal issued an important decision
in relation to a case filed by the FIA against Pirelli Tyres S.p.A & Mercedez-Benz
Grand Prix Limited t/a Mercedes AMG Petronas Formula One Team (Mercedes).
Briefly put, the facts leading to the aforementioned case are as follows:
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Pirelli Tyres and the FIA had a contract entered into in January 2011, under which

the FIA granted Pirelli Tyres the exclusive right to act as tyre suppliers for all cars

(competitors) taking part in the FIA championship in accordance with the principle

of sporting equality.

From 15 May to 17 May 2013, and using its 2013 car, the Mercedes team
(competitor) took part in a tyre testing organised by Pirelli Tyres at the Barcelona
Circuit in Spain. No other team (competitor) was informed (or involved) of the
opportunity to carry out similar tests.

On 26 May 2013, two teams, Infiniti Red Bull Racing and the Scuderia
Ferrari Team filed protests against the said test, saying it breached Article
22.4 (h)* of the Formula One Sporting Regulations as well as the International
Sporting Code. They were joined by the Marussia F1 Team, the Vodafone McLaren
Mercedes and the Williams F1 Team.

The FIA also argued that by organizing and taking part in the tyre testing,
Pirelli Tyres and Mercedes had breached Article 22.4 of the Formula One Sporting
Regulations and Articles 12! and 151 (c¢)* of the International Sporting Code. The
FIA argued that Mercedes had obtained a material advantage from the three days
of testing and that both Mercedes and Pirelli Tyres had engaged in conduct prejudicial
to the Formula One Championship by using a 2013 car, two current Formula One
drivers and during the 2013 Formula One Championship without the knowledge or
participation of the other competitors.

In its defence, Pirelli Tyres argued that:

a) The International Tribunal had no jurisdiction because Pirelli Tyres was a
third party with respect to the FIA, and was therefore not bound by the FIA s
regulatory and disciplinary power.

b) Pirelli Tyres” contract with the FIA excluded reference to the FIA Judicial and
Disciplinary Rules. It is only the Tribunal de Grande Instance de Paris which
has jurisdiction.

¢) The testing was conducted in the best interest of the Formula One
Championship, and it would not have been feasible to have two or more
teams testing at the same time.

d) Mercedes argued that it did not carry out any track testing within the meaning
of Article 22.4 (h) of the Formula One Sporting Regulations.

20 Article 22.4 (h) of the Formula One Sporting Regulations “No track testing may take place
between the start of a ten day period which precedes the start of the first Event of the
championship and 31 December of the same year (...)”.

21 Article 1 of the International Sporting Code “The Fédération Internationale de I’Automobile,
(...) shall be the sole international sporting on the fundamental principles of safety and sporting
fairness, for the encouragement and control of automobile competitions and records, and to
organize FIA International Championships”.

22 Article 151 (c) of the International Sporting Code “Any of the following offences in addition to
any offences specifically referred to previously, shall be deemed to be a breach of these rules:
¢) Any fraudulent conduct or any act prejudicial to the interests of any competition or to the
interests of motor sport generally”.
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In its decision, the International Tribunal held as follows:

a) The International Tribunal had jurisdiction pursuant to Article 6 of Pirelli Tyres”
contract with the FIA, under which Pirelli Tyres agreed to abide by the FIA
Governing Rules, which in turn incorporated the FIA Judicial and Disciplinary
Rules by reference. However, the International Tribunal’s jurisdiction was
only limited by scope to violations of the FIA Governing Rules.

b) The testing was not carried out with the aim of conferring Mercedes an unfair
sporting advantage. Neither Pirelli Tyres nor Mercedes acted in bad faith.

c¢) However, Mercedes did obtain some material advantage from the testing in
light of theconfidential data it received from Pirelli Tyres.

d) Notwithstanding the above, Mercedes breached Article 22.4 (h) of the Formula
One Sporting Regulations. However, the testing would not have been conducted
had both Pirelli Tyres and Mercedes not informed the FIA of the essence of
what they intended to do and/or received the FIA's approval.

e) Both Pirelli Tyres and Mercedes breached Articles 1 and 151 of the International
Sporting Code.

f)  Since the testing only took place following the FIA's “qualified approval”,
Mercedes was reprimanded and suspended from taking part in the forthcoming
“three day young driver training test”. Pirelli Tyres was also reprimanded.

b)  Appointment of Judges

The International Tribunal comprises between 6 and 12 judges proposed by the
Judicial Appointment Committee and then elected by the FIA General Assembly.
The judges of the International Tribunal are elected for a term of three years, with
one third of them having their terms renewed each year. The International Tribunal
has a President and Vice President who are elected for 3 years, during a plenary
meeting of the FIA Congress.

Article 12 of the FIA Judicial and Disciplinary Rules require the judges
must remain independent of and impartial in relation to the FIA and/or the parties
involved. The said provision also makes the judges subject to duties of confidentiality.

Atleast 120 days before the annual FIA General Assembly, the FIA invites
candidates to submit applications. Applications are only valid if they are endorsed
and submitted by any member of the FIA or any sporting commission of the FIA;
or any group of 5 competitors of the FIA World Championships.

In order for a person to be proposed as a member of the International
Tribunal by the Judicial Appointment Committee, he or she must meet the following
criteria:

i.  Have legal expertise as well as significant experience in the field of sports law
or in an automobile-related technical field;

ii. Have experience in the field of sports law, for example within the Court of
Arbitration for Sport or other major sporting arbitral tribunals, or a national/
international sporting organisation;
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iii. Have judicial experience is preferred, for example in a higher court of a particular
jurisdiction, or in an internationally recognized arbitral tribunal or mediation
forum;

iv. Be able to communicate in English and French;

v. Provide the names and contact details of three referees (one reference must,
if possible, come from a professional specialised in the field of sports law);
and

vi. Provide their curriculum, cover letter and personal contact details.

The Panel is appointed by the President of the International Tribunal from
among the members of the International Tribunal. The judging panel is made up of
minimum three members, one of whom the President of the International Tribunal
appoints as President of the International Tribunal’s judging panel for that case.
No member of the judging panel may be of the same nationality as one of the main
parties to the case, other than the FIA (the nationality of a party being determined
by the nationality of the National Sporting Authorities which issued its licence, or if
the person or entity is not licensed, the nationality of the passport of a person, or
the place of incorporation of legal persons or entities).

¢) Initiating proceedings

The prosecuting body must first notify the accused party of the charges brought
against him. Pursuant to Article 11 of the FIA Judicial and Disciplinary rules, this
notice must contain:

1. the factual and legal allegations against it;

ii. the penalties that could be pronounced against it;

iii. the fact that it may read and copy the documents of the case at the headquarters
of the FIA;

iv. the fact that the notification of charges has been served on the President of
the International Tribunal — thereby formally bringing the case before the
International Tribunal;

v. the period of time within which he must submit his observations in writing;

vi. the fact that, if it fails to submit its observations, the International Tribunal
may impose a sanction upon it on the basis of the notification of charges
which have been notified and/or any inquiry report;

vii. the fact that it may be assisted by a lawyer of its choice; and

viil. Ifan inquiry report has been drawn up, it shall be appended to the notification
of charges.

The notification of charges should be served by the prosecuting body on
the President of the International Tribunal and is deemed to constitute the
commencement of the case before the International Tribunal.

The International Tribunal may, for a period not exceeding three months,
and at the request of the President of the FIA provisionally suspend any authorisation,
licence or approval issued by the FIA, within the context of a race, competition or
other event organised by the FIA if such measures are required for the protection
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of any participant in an event organised under the aegis of the FIA, for public
interest or the interest of motor sport.

Article 12 of the FIA Judicial and Disciplinary Rules® is clear that once
issued, a provisional suspension becomes fully effective and enforceable, and an
appeal before the International Court of Appeal does not suspend its enforcement.

The party who is the subject of a provisional suspension order may bring
an appeal before the International Court of Appeal, and the President of the FIA
may request that the International Tribunal terminate the provisional suspension at
any time, either on his own initiative or at the request of the party concerned,
unless the order has been confirmed by the International Court of Appeal.

Parties before the International Tribunal must prosecute their matters within
five years. Pursuant to Article 8.3 of the FIA Judicial and Disciplinary rules, the
time limit for prosecuting a matter starts running:

i.  from the day on which the person committed the offence or infringement;

ii. from the day of the last act, in the case of successive or repeated offences or
infringements; and

iii. from the day the offence or infringement stopped, where it had been continuing.

However, where the infringement has been concealed from the prosecuting
body, time will run from the day on which the facts of the infringement became
known to the prosecuting body.

The submissions must be filed in both English and French and are sent to
the International Tribunal by post.

After the notification of charges has been served, the President of the
Hearing shall set a timetable for the hearing, and serve it, together with a summons
to attend the hearing, on the prosecuted party and on the prosecuting body.

Pursuant to Article 11.3 of the FIA Judicial and Disciplinary Rules, the
prosecuted person has at least fifteen days to submit his observations on a notification
of charges, and the prosecuting body will be granted a further fifteen days to reply.
There will be a period of at least fifteen days between the Reply by the prosecuting
body and the hearing, although the President may any time decide to reduce or
extend the time limits of proceedings.

Unless the President orders otherwise, the International Tribunal hearings
are open to the press and the public. Proceedings are heard in camera and where
necessary, the President may order the matter to be conducted by videoconference
or conference calls. Expedited proceedings are also available, particularly for matters
relating to sporting competition.

The International Tribunal hearings are presided over by the President,
who, in accordance with adversarial principles, invites the Parties to set out their
respective arguments, where appropriate without the witnesses, knowledgeable
parties or experts being present. The International Tribunal may hear the respective

2 Article 12 of the FIA Judicial and Disciplinary Rules provides: “A4 suspension order is fully
effective as soon as it is pronounced, and an appeal before the ICA does not suspend the
enforcement of this order”.
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witnesses, knowledgeable parties, experts and third parties. Other interested third
parties may also apply to the International Tribunal to be heard. The President may
also allow any party to attend the hearing via videoconference or another means of
communication.

d) The Decisions

After the close of the hearing, the International Tribunal panel deliberates with a
view to arriving at a final decision. The deliberations are held in camera.

The decisions are rendered by a simple majority of the members of the
judging panel, with the President having a casting vote. The decisions are in both
French and English, with the French version prevailing in case of any difference in
interpretation.

e Appeals and Review

Pursuant to Article 13.3 of the FIA Judicial and Disciplinary Rules, the International
Tribunal may on its own notion or upon application from one of the parties and/or
a party directly affected by its decision review or re-examine its own judgment if it
discovers relevant new evidence which was previously unknown to the judging
panel. Any party wishing to have a petition to review a decision issued the
International Tribunal must file its petition “within 12 months of the decision to be
reviewed.” If the decision has an influence on the result of a championship, the
petition for review must be submitted before 30 November of the year in which the
decision to be reviewed was initially taken (cf Article 13.3 of the FIA Judicial and
Disciplinary Rules).

An appeal against the International Tribunal decision may be filed before
the International Court of Appeal. Such appeal automatically suspends the
enforcement of any sanction or effects of the International Tribunal decision. The
International Tribunal may however order the provisional enforcement of all or
part of its decision whenever it considers this justified.

Pursuant to Article 17.3 (i) (c) of the FIA Judicial and Disciplinary Rules,
“lalppeals against decisions taken by the bodies of the FIA in application of the
Statutes (affiliations, striking off the rolls, etc.) and by the IT: the appeal must be
notified within 7 days following the notification or publication of the decision”.

¥/ Costs

Parties seeking to have their disputes solved by the International Tribunal must pay
an advance of costs. In its decision, the International Tribunal determines, depending
on the outcome of the case, against whom to award the costs, which are calculated
by the General Secretariat of the FIA courts, and include all the expenses, fees, and
disbursements incurred by the prosecuting body, including the costs of investigation,
witnesses, fees of experts and technical advisers and a contribution to the operative
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costs of the International Tribunal. These costs do not include the expenses and
legal fees incurred by the prosecuted person.

7.4 The FIA Anti-Doping Disciplinary Committee
a) Jurisdiction and types of disputes

Supplement B Annex B.1 of the FIA Anti Doping Regulations vests the FIA
Anti-Doping Disciplinary Committee with disciplinary power in the first instance
over athletes and other persons subject to the provisions of the FIA Anti-Doping
Regulations. It has jurisdiction over athletes and persons who violate the FIA
Anti-Doping Regulations.

b) Appointment of judges

For each case, the President of the FIA Anti-Doping Disciplinary Committee appoints
from among the twelve members of the FIA Anti-Doping Disciplinary Committee a
judging panel made up of a minimum of three members, one of whom he appoints
as President of the panel.

¢) Initiating proceedings

Pursuant to Article 8.2.1 of the FIA Anti-Doping regulations, once it appears,
following the results management process that the FIA Anti-Doping regulations
have been violated, the athlete or other person involved is summoned by means of
a registered letter and brought before a disciplinary panel of the athlete’s or other
person’s National Sporting Authority or National Anti-Doping Organisation in
accordance with the rules of the National Sporting Authority or the National
Anti-Doping Organisation for a hearing to adjudicate whether a violation has occurred
and if so what consequences should be imposed.

The athlete or other person may be assisted by one or more defence counsels
of his own choice.

The President of the hearing is responsible for conducting the proceedings,
verifying the regularity of the proceedings, ensuring that the rights of the parties are
respected.

The Athlete may be assisted by one or more defence counsels of his own
choice and can also request that certain persons of his choice be called to testify.

The cases are completed expeditiously and in all cases within three months
of the completion of the results management process.

d) The decisions and appeals

The decision is taken by the simple majority. The President of the hearing has a
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casting vote. The decisions issued by the FIA Anti-Doping Disciplinary Committee
are neither final nor binding. They may be appealed to the Court of Arbitration for
Sport in as far as they relate to doping and the FIA Anti-Doping Regulations.

Article 13.6 of the FIA Anti-Doping regulations gives an affected party a
time limit of 21 days from the date of receipt of the decision to file its appeal before
the Court of Arbitration for Sport.

e) Costs

The FIA Anti-Doping regulations do not provide for costs attached to violation of
the anti-doping regulations, and it would appear as though the proceedings are free.

7.5 The International Court of Appeal
a) Jurisdiction and types of disputes

The International Court of Appeal is the final appeal tribunal for international motor

sport. Established under the FIA Statutes and the International Sporting Code, it

resolves disputes brought before it by any of National Sporting Authorities worldwide,
or by the President of the FIA. It can also settle non-sporting disputes brought by
national motoring organizations affiliated to the FIA.%*

The International Court of Appeal has jurisdiction to hear appeals filed
against three types of matters:

1. appeals concerning sporting decisions: These are decisions issued by Stewards,
appeals brought by national sporting authorities, organisers, competitors, drivers
or other licence holders who are addressees of a decision of a national court of
appeal where such decision has an international dimension and appeals relating
to other sporting matters as the FIA President may consider should be heard
by the International Court of Appeal;

ii. appeals concerning decisions taken by the International Tribunal; and

iii. appeals concerning the interpretation or application of the FIA’s Statutes.

The right of appeal before the International Court of Appeal is confined to
the party or parties concerned in the lower court proceedings. In such cases, the

National Court concerned or the National Sporting Authorities cannot refuse to file

the appeal on behalf of the party concerned (Article 152 of the International Sporting

Code).

The International Court of Appeal may also arbitrate disputes of a sporting
or regulatory nature between FIA members on condition that the FIA President
decides to refer such dispute to the International Court of Appeal and that the

24 The rate at which the FIA International Court of Appeal has issued decisions has varied over time:
in 2007, it decided 13 cases; in 2008 5 cases were decided; 26 cases were decided in 2009, the years
of greatest judicial activity; while in 2010 only 5 cases were decided, three more than in 2011.
Information available at www.fia.com.
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parties to the dispute consent to the International Court of Appeal ruling.

It is through the International Court of Appeal that the FIA preserves the
specificity of all legal matters related to the world of motorsport. Although there is
no express provision which makes the decisions of the International Court of Appeal
final, binding and un-appealable, the parties and members have the statutory duty
to accept, observe, and enforce all decisions taken by the bodies of the FIA, including
the International Tribunal, the International Court of Appeal, and they have as a
matter of practice and in recognition of the provisions of chapter 1 Article 1 of the
International Sporting Code, chosen to respect and abide by the decisions of the
International Court of Appeal, although a few have been challenged before the
French State (civil) Courts.

It should however be noted that the FIA recognizes the Court of Arbitration
for Sports” competence to hear matters concerning doping in the world of motorsport
by applying the FIA Anti-Doping Regulations and does not prohibit a party from
referring to any other court or tribunal provided that all internal mechanisms within
the FIA have been exhausted as provided for under Article 20 of the FIA Judicial
and Disciplinary Rules.

In accordance with good governance principles, the International Court of
Appeal is an independent body with its own administration detached from the main
structure of the FIA.

b) Appointment of judges

The International Court of Appeal has between 12 and 24 judges, all recommended
by the Judicial Appointment Committee and then elected by the FIA General
Assembly. The judges are elected for 3 years. The International Court of Appeal
president designates a panel of three (one of whom is appointed as the panel’s
president) from among the International Court of Appeal judges. In order to ensure
independence and impartiality, Article 17.4 of the FIA Judicial and Disciplinary
Rules states that no member of the panel can be of the same nationality as one of
the main parties to the case other than the FIA.

¢) Initiating proceedings

Appeals before the International Court of Appeal can only be sent to the General
Secretariat of the FIA Courts. Appeal proceedings are initiated by a notice of appeal
filed by the aggrieved party.

Any appeal filed before the International Court of Appeal must be
accompanied by an appeal fee of Euro 6,000, which may be increased to Euro
12,000 if the case concerns one of the major FIA Championships (except for the
World Karting Championship).

The appeal fee is payable on notification of the appeal, regardless of whether
or not the appeal proceeds further.
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Failure to pay this appeal fee, or payment of this appeal fee out of time
may render the appeal inadmissible, as held in the International Court of Appeal
decision No. 2/2002 dated 29 April 2002 which declared an appeal inadmissible on
grounds that no appeal fee had been paid to the International Court of Appeal
within the prescribed time limit.

The appeal fee is usually retained by the International Court of Appeal in
case the appellant’s appeal fails and is partially and/or wholly returned to the appellant
should its appeal partially and/or wholly be upheld.

Pursuant to Article 11.7 of the FIA Judicial and Disciplinary Rules, any
appeal against a decision issued by the International Tribunal effectively suspends
the sanction imposed therein. This, however, is without prejudice to the powers of
the International Tribunal to order the provisional enforcement of all or part of its
decision whenever it considers this justified.

However, a stay of execution is not granted in appeal matters related to
decisions issued by Stewards touching on questions of safety, good standing or
irregularity of entry by a competitor entering an event (cf Article 152 of the
International Sporting Code).

For purposes of deadlines, the time of receipt by the General Secretariat of
the FIA Courts and not the time of sending is determinant (Article 17.1.1 of the
FIA Judicial and Disciplinary Rules). The time limits vary, depending on the decision
being appealed. For decisions issued by Stewards, the time limit for filing an appeal
before the International Court of Appeal is 48 hours following the publication of
the decision by the Stewards or notification of the decision to the party affected.

Appeals against decisions issued by a judicial body of a National Sporting
Authority and decisions issued by bodies of the FIA in application of the Statutes
and the International Tribunal must all be filed within seven days following
notification of the decision by the relevant deciding body.

The notice of appeal must be filed either by letter, fax or email. The day on
which the International Court of Appeal receives this notice of appeal shall be the
day of receipt for the purposes of assessing compliance with the appeal deadlines.
The burden of proving that a notification of appeal was sent by post, fax and/or
e-mail, and the day of sending, in all cases rests only with the party submitting it.

The FIA Secretariat then issues an “acknowledgement of receipt” which
notes the time and date of receipt in response to the appeals submitted. For the
purposes of all deadlines, the time of receipt by the FIA Secretariat, not the time of
sending, is conclusive.

It is worth noting that the time limits mentioned in the FIA Judicial and
Disciplinary Rules refer to calendar days, not working days, and start running on
the first day following the day on which the relevant event occurs.

Parties before the International Court of Appeal may seek to have their
dispute resolved expeditiously, in particular for matters relating to sports
competitions. Upon receiving such request, the President shall fix the time limits
for the procedure to be followed, respecting the adversarial principles and the
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rights of the all parties.

Article 17.5 of the FIA Judicial and Disciplinary Rules grants the appellant
fifteen days to file its grounds of appeal and a similar deadline for the defendant to
file its response. Any third parties wishing to intervene shall also be granted a right
to participate and invited to file submissions within a time limit to be fixed by the
President of the hearing.

Where necessary, the hearing may be held by video conference or
conference call if the President so directs. The parties may be represented by
lawyers.

d) Decisions and review

The decisions are rendered by simple majority, with the President of the hearing
having a casting vote. Pursuant to Article 17.9 of the FIA Judicial and Disciplinary
Rules, the decisions of the International Court of Appeal “(...) are binding with
immediate effect as soon as they are issued.”

The International Court of Appeal may on its own notion or upon application
from one of the parties and/or a party directly affected by its decision review or re-
examine its own judgment if it discovers relevant new evidence which was previously
unknown to the judging panel. Any party wishing to have the decision reviewed
must file an application to the International Court of Appeal within 12 months
following the International Tribunal’s decision.

e) Challenges

Although the FIA regulations do not expressly provide so, the decisions issued by
the International Court of Appeal may be challenged before the French State (civil)
Courts. This naturally flows from the fact that the FIA is a private international
body with its headquarters in Paris, France.

There are however very few challenges which have so far been filed,
which proves the competence and expertise of the judges who work at the various
FIA courts.

As earlier mentioned, any party wishing to challenge a decision issued by
the International Court of Appeal must first file the challenge before the Tribunal
de Grande Instance. The regular deadline for filing such a challenge is five years,
but this is not definite; it may vary depending on the subject matter. For example,
the deadline for lodging a case related to salaries is five years and that for a commercial
debt is ten years, and four years for most of tax issues. A decision issued by the
Tribunal de Grande Instance may be challenged to the Cour d 'Appel. A French
citizen or company wishing to do so must file its challenge within one month
following the issuance of the Tribunal De Grande Instance’s decision, whereas s
foreign citizen or foreign company must do so within three months. Both the
Tribunal de Grande Instance and the Cour d’Appel will have jurisdiction to
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assess both the facts and the law which led to the International Court of Appeal’s
decision. As a final remedy, any French citizen or company dissatisfied with the
Cour d’Appel’s decision may challenge it before the Cour de Cassation, but it
must do so within the fixed time limit of two months following the issuance of the
Cour d’Appel’s decision. Foreigners and foreign companies must file any challenge
to the Cour de Cassation within four months. However, the Cour de Cassation
will only have jurisdiction to review errors of law and upon finding any such
errors, will refer the case back to the Cour d Appel for fresh appreciation.?

The mere fact that a decision issued by the International Court of Appeal
has been challenged before the Tribunal De Grande Instance, or subsequently
appealed to the Cour d’Appel does not suspend the previous decision, unless an
application for stay has been granted.

8. Implementation of FIA decisions

The FIA ensures that the decisions issued by its judicial bodies are implemented by
either permanently or temporarily withdrawing the so-called Sporting Power? it
has granted all National Sporting Authorities in running motor sport in a particular
territory.

Article 4 of the FIA Statutes entitles the FIA General Assembly to withdraw
such Sporting Power in case a National Sporting Authority fails to comply with the
decisions of the FIA.

Corroborating the above is Article 6 of the FIA Statutes, which obliges all
Clubs, Associations or Federations which are members of the FIA to accept, observe,
and enforce all decisions taken by the bodies of the FIA, including the International
Tribunal and the International Court of Appeal. It requires all persons involved in
the FIA activities to comply with the FIA Statutes, rules, regulations and decisions.

9. Mediation / conciliation

Although there is no specific regulation providing for mediation or conciliation, the
entire judicial process before the FIA courts can be termed as an alternative dispute
resolution framework within which the FIA and its members choose to resolve
disputes outside the corridors of the natural courts. Indeed, appendix 1 Article 1 of
the FIA Judicial and Disciplinary Rules?” sums this up by requiring all the members

% For further information, please consult Jean-Christophe Breillat, Secretary General of the Federation
Internationale de L"Automobile’s Courts and Jean-Yves Foucard, partner at LMT Avocats, Paris,
France.

26 This is power held by the FIA but delegated to a National Sporting Authority, Club or Association
to take all decisions concerning the organisation, direction and management of International Motor
Sport in accordance with the international regulations laid down by the International Sporting Code of
the FIA, in its own country.

27 Appendix 1 article 1.1 of the FIA Judicial and Disciplinary Rules: “The International Tribunal
and the International Court of Appeal will be composed of members of the highest caliber (...).
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who serve in the International Tribunal and International Court of Appeal to have
judicial experience both in international arbitration and mediation.

10.  Conclusion

As a private association based in Paris France, and the world governing body in
charge of motorsport, the FIA has established itself as one of the world’s best
organised and managed sports association. The FIA not only governs a fascinating
sport but also generates millions in terms of revenues from the media following and
commercialisation. In 2012, world news agency Reuters reported that Swiss global
financial services company UBS AG’s analysts expected the Formula One’s revenue
to grow by 9.2 percent a year from 2011 to 2016, climbing to $2.37 billion from
$1.52 billion over that period.?

The characteristics of the FIA as detailed in this study are sufficient reason
to justify its almost worldwide role and its great importance in terms of mobility
and motor sport.

Its universal and impartial mission together with its organisational partnership
with national authorities, via the delegation of sporting power, enables it to achieve
an immense individual and geographic role. By challenging national barriers, the
FIA has members in approximately 134 countries and those covers approximately
200 million drivers and their families.

It is tempting to think that the FIA will continue to play a central role in the
evolution of mobility and motor sport. Growth in the membership of the “FIA
family” and the expansion of its legislative and judicial resources have led to an
increasing development of safe, harmonised and sustainable mobility and motor
sport.

By seeking to ensure, safety, justice and sporting equity and also by
promoting safety in travel and motor tourism, the FIA has created various
international law instruments, which establish the rules, not only with regard to its
own organisation but also with regard to the organisation of events and competitions,
by ensuring a harmonised and coherent system wherever the sporting event takes
place. The decisions of the FIA organs are implemented, under its supervision, by
the members of the FIA, whose membership status has been recognised by the
FIA, and to which it has granted sporting power.

Like the FIA, the international federations of many sports have made
tremendous strides in establishing internal dispute resolution bodies handled by
legal experts to resolve disputes at first instance related to their respective sport.

Nominees must demonstrate the following characteristics (...) Judicial experience is preferred,
for example in a higher court of a particular jurisdiction, or in an internationally recognized
arbitral tribunal or mediation forum..”.

2 For further reading, see www.reuters.com/article/2012/05/30/formulaone-ipo-
idUSL4E8GU361.20120530.
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The disputes that arise between members of the FIA or between participants
in motor sport events and also breaches by members or participants of the FIA
rules are judged by the FIA’s own court structure. The FIA court structure is
composed of judges who are independent, impartial and also well versed and experts
in sports law matters, even if it might not be perceived as a pure arbitration tribunal
like other arbitration tribunals, where the parties can appoint a judge to sit in the
panel. At FIA, this is the sole prerogative of the Presidents of the International
Tribunal and the International Court of Appeal.

With the exception of matters related to doping, the FIA, as, well as a
number of international sports federations (in particular those which are not part of
the Olympic family) do not foresee or contain provisions which grant their members
the right to challenge a decision at the Court of Arbitration for Sport.

The FIA and other international federations, whose regulations contain no
provision for appeal to the Court of Arbitration for Sport risk losing the specificity
attached to case laws and jurisprudence issued by their bodies because of the
unforeseeable likelihood of having their decisions challenged before the ordinary
State Courts as is currently possible with the FIA decisions, and it is always safer to
avoid interference by the State Courts.

One of the reasons why the Court of Arbitration for Sport was established
was not only the need to ensure fast and equitable access to justice for all sports
stakeholders, athletes, clubs, international federations, associations and individual
members, but also to offer them a window through which they would challenge,
and perhaps overturn decisions which they considered unfair to a superior tribunal
composed of legal experts in the world of sports and international arbitration drawn
from all corners of the world.

This was ultimately meant to foresee the globalization of sports by
establishing a body of law, the so-called /ex sportiva. The Court of Arbitration for
Sport has made this work with great success while at the same time safeguarding
this specificity by ensuring that the international federations are represented at the
Court of Arbitration for Sport through giving them the right to propose at least one
fifth of persons to form part of the list of the Court of Arbitration for Sport’s
arbitrators.

And with the amendments contained in the Code of Sports-related
Arbitration and Mediation Rules 2013, the specificity attached to each particular
sport has received special consideration in Article S14 thereof with the possible
future creation of separate lists of arbitrators specialized in certain areas.

As the highest judicial body within the FIA, the International Court of
Appeal has continued to form an excellent body of jurisprudence to guide the legal
activities and operations of the FIA.

Notwithstanding a few challenges against decisions issued by the
International Court of Appeal which have been filed before the French State (civil)
Courts, the body of law and jurisprudence established by the FIA courts, and in
particular the International Court of Appeal remains unshaken, which is further
proof of the legal expertise and qualifications of the judges appointed by the FIA.
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The FIA's association with other international legal stakeholders in the
judicial world of sports continues to play a great role in the centralisation and
unification of sports disputes. It is also apparent that there are several aspects and
features which are common to both the FIA and the Court of Arbitration for Sport.

For example, the FIA allows the Court of Arbitration for Sport to hear
appeals against doping decisions rendered by the FIA Disciplinary Commissions on
doping matters. In addition to this, it is possible for the Court of Arbitration for
Sport to hear under an ordinary proceeding, non-disciplinary disputes involving
FIA members provided that such members have contractually agreed to refer their
disputes to the Court of Arbitration for Sport.

These are obvious elements aimed at preserving the specificity of sport
and a possible interference by the State Courts with the sports family. Therefore,
there exists further avenues through which the FIA and the Court of Arbitration for
Sport could develop and foster their already existing judicial association.

Perhaps, and also maybe with a view to avoiding any possible challenge to
the State courts against decisions issued by the International Court of Appeal so as
to preserve its specificity, the systematic collaboration with the Court of Arbitration
for Sport may also be extended, whereby the latter may be allowed to hear challenges
against decisions issued by the International Court of Appeal.

We know how a dispute starts. We never know how it ends. For this
reason, it would be advisable in future for the FIA to consider having disputes
resolved within the sports family by reviewing the current system in a manner
which would see the Court of Arbitration for Sport taking part in the final decision.
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Abstract:

The International Rugby Board (“IRB”) is the governing body of Rugby Union,
established in 1886. This chapter provides an overview of the current system of
laws and rules which apply within the sport. It draws together the universality of
the Rugby Regulations and provides an insight into how those Regulations are
applied by the independent judiciary in a global context.

1. Introduction

The origins of the Game of Rugby Union (“Rugby/”Game”) emerged from an act
of spirited defiance when, at Rugby School in 1823, William Webb Ellis picked up
the ball during a game of soccer and ran with it.! Today, his name and legend live
on as the Webb Ellis Cup is presented to the champions of the sport at the quadrennial
Rugby World Cup event. Legend and legacy are important in Rugby but so also is
the need to be relevant in modern times. There is a wide choice of sports disciplines
from which parents and children can select. They will only choose a sport that is
disciplined both on and off the field. That means it is critical that the sport accords
with modern mores and disciplinary standards. As such, the IRB takes its role of
guardian of the Game and protector of the character and integrity of the sport
extremely seriously. This paper endeavours to give an overview of the judicial

* Barrister-at-Law (Ireland), Head of Legal Affairs and Disciplinary Officer, International Rugby
Board.

! See page 4 of the IRB Charter: www.irb.com/mm/Document/AboutIRB/0/PLAYINGCHARTER _
6259.pdf (30 May 2013).



198 Susan Ahern

system which the IRB has created to underpin the sport and to delve into some key
areas which are fundamental to upholding the IRB Bye-Laws and the IRB
Regulations Relating to the Game (“IRB Regulations™).?

The IRB Regulations cover all off-field matters relating to the proper
governance and administration of the sport including inter alia eligibility, advertising
around the playing pitch, technical equipment specifications, betting, agents, anti-
doping and player release. The IRB Bye-Laws deal with the governance structure
of the organisation, the establishment of committees, their roles, powers and
responsibilities, while the Laws of the Game deal entirely with on-field matters.
The Bye-Laws and Laws of the Game are not considered within the scope of this
paper save to deal with the off-field consequences of foul play as addressed in
Section 3 and where appropriate to provide context.

2. The judicial structure

Independence, neutrality and expertise are core requirements for appointees who
carry out judicial responsibilities on behalf of the IRB. By extension IRB member
Unions are mandated to emulate this fundamental tenet in all appropriate areas of
their domestic processes. The core IRB Regulations dealing with disciplinary and
judicial matters set out the foundation structure supporting the appointment of
independent judicial personnel. The functions and powers of the independent
judiciary and the general principles which they should apply in the course of their
appointment and the exercise of their duties are also delineated. Notwithstanding
this, they retain a high degree of discretion in the exercise of those powers.> While
long a feature of IRB Regulations, the present structure was put in place in 1995 as
the Game turned professional.*

2.1 IRB judicial panel

The IRB Council, which is the supreme law making body of the IRB, appoints
individuals to a panel — the Judicial Panel — whose members are drawn from
recommendations made by the individual national member Unions. The Judicial
Panel members are eligible to sit in the capacity of Judicial/Appeal Officers and/or
as members of Judicial/Appeal Committees. Appointments are for a period of up to
two years. For IRB appointments, the nominees are selected from the Judicial
Panel by the Judicial Panel Chairman, in consultation with the Chairman of the

2 The IRB Regulations Relating to the Game support the Laws of the Game and can be found in the
IRB Handbook at: www.irb.com/imgml/irb/irbhandbook/en/index.html#/1/ (30 May 2013).

*IRB Regulation 18 — Disciplinary and Judicial Matters at www.irb.com/imgml/irb/irbhandbook/en/
index.html#/266/ (30 May 2013).

*Today there are over 5.5 million Rugby players globally and approximately 1% of the total known
playing population are professional players. The IRB regulates the professional and amateur levels of
Rugby in all its forms.

*IRB Regulation 18.2.1.
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IRB Council. As appropriate, specialist experts not drawn from the Judicial Panel
may be called upon to sit in matters involving allegations of breaches of the Bye-
Laws and IRB Regulations® which require their specialist skills and expertise.® The
Judicial Panel Chairman position is independent of the executive and governing
arms of the IRB.

The IRB Regulations set out certain minimum requirements in terms of
expertise before appointments can be made.” Appointments from the Judicial Panels
deal at first instance or on appeal with (i) alleged breaches of the IRB Bye-Laws
and IRB Regulations Relating to the Game; (ii) disputes regarding player status and
movement; (iii) circumstances where a Union or a Regional Association is charged
with bringing the IRB, the Game or any Person?® into disrepute; engaging in conduct
or practices which may be prejudicial to the interests of the IRB/the Game; disclosing
confidential information, and/or breaching the IRB Code of Conduct.’

Judicial Committees are ordinarily comprised of three persons but may be
up to a maximum of five and a minimum of two persons.'® All first instance decisions
of Judicial Officers and/or Judicial Committees may be appealed. On appeal, the
Appeal Officer, or more usually an Appeal Committee, is appointed by the Appeal
Panel Chairman. No member of the IRB Council or any other IRB standing
committee may be a member of the Appeal Panel. The composition of the Appeal
Committee in numbers mirrors that of Judicial Committees!! and the Appeal Panel
Chairman who appoints Appeal Committees, has similar rights of co-option where
the requisite skills and expertise that are required are not to be found within the
membership of the Appeal Panel."?

All Judicial Officers and Judicial Committees appointed under the IRB
Regulations are fully autonomous and they are obliged to exercise their functions
“independently, including independently of (i) the parties to the Match and/or
proceedings, (ii) the Unions, Associations or Rugby Bodies under whose

Jurisdiction responsibility falls for the relevant Match and shall not perform a
legislative role in any Union, Association or Rugby Body involved in the Match
and/or proceedings”. Any decision they make is binding on the relevant player,
Person, their Union(s) and members, and all other Unions, Associations,'?

¢IRB Regulation 18.2.7.

"For example in on-field disciplinary matters IRB Regulations 17.13.1(c)(iv) and 17.13.2(b) require
that a Judicial Officer must be a legal practitioner of 7 years’ standing or a serving or retired judge
and the other members of the Judicial Committee do not need to be lawyers but do need rugby
playing or administration or disciplinary regime experience.

8 Person as defined in IRB Regulation 1 means “a Player, trainer, referee, touch judge, coach,
selector, medical officer, physiotherapist or any other individual who is or has been at any
time involved in the Game, or in the organisation, administration or promotion of the Game”.
° The IRB Code of Conduct is itself embedded as part of the Regulations as Appendix 1 to IRB
Regulation 20 (www.irb.com/imgml/irb/irbhandbook/en/index.html#/286/, 30 May 2013).

1"TRB Regulation 18.2.4.

""TRB Regulation 18.3.5.

2IRB Regulation 18.3.7.

13 Association - means an association of Unions recognised by the Council (per IRB Regulation 1).
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tournament organisers and their constituent bodies, none of whom shall have the
power to affirm, revoke or alter any decisions. Decisions of other sporting tribunals
and public authorities, in particular in the areas of anti-doping and anti-corruption,
may be recognised and applied in Rugby where the appropriate recognition steps
are taken.'*

2.2 Initiation of proceedings

All judicial investigations, assessments and appointments arise from either a matter
initiated by the IRB acting on its own accord (which may be initiated by the Council,
the CEO or the Disciplinary Officer of the IRB as applicable) or from a complaint/
request from a Union or Association to the IRB in relation to another Union or
Association against whom a breach of the Bye-Laws or IRB Regulations, including
the Code of Conduct, is alleged.

The IRB respects the hierarchical structure of sports governance and while
it has the responsibility to regulate the Game it also respects the autonomy of
national member Unions and Associations to regulate and enforce the IRB Regulations
within their own jurisdictions. The IRB does not ordinarily descend uninvited into
the domestic realm of individual Unions as that is a matter which Unions and
Associations are specifically mandated to manage themselves. Unions and
Associations have a positive obligation to investigate, as soon as reasonably
practicable “each and every alleged breach of the Regulations occurring or
committed within or relating to its jurisdiction and of which it has knowledge”."®
In the event that there is a failure to investigate or act or the procedures adopted
and/or decisions taken by the Union or Association are not satisfactory to the IRB,
then such matter may be referred by the IRB via the Judicial Panel Chairman to a
Judicial Officer or Judicial Committee to take such other action as it deems
appropriate.'® In this way the IRB adopts and maintains a supervisory role over the
domestic actions of its members relating to adherence to the IRB Regulations and
leaves the substantive assessment of any alleged breach or failure to apply the rules
to the independent judiciary. In practice, there has been infrequent recourse by the
IRB to these rights of intercession which demonstrates that Unions are mindful of
their obligations and take seriously their responsibility for what transpires within
their home jurisdictions. Were the ultimate sanction of suspension or termination
of the membership of a Union to be proposed by a Judicial Officer or Judicial
Committee then this single aspect of a decision would require the approval of the
IRB Council - who consider this to be a matter of core sports governance.!’

14See IRB Regulation 21.28.2 and IRB Regulation 6.14.2 respectively.

SIRB Regulation 18.4.1.

1 TRB Regulation 18.4.2.

7 IRB Regulation 18.6.1 provides that penalties may include “a recommendation to the Council
that a Union or Association be expelled or suspended from Membership of the Board. Subject
to the provisions of Bye-Law 6(d), only the Council shall be competent to expel or suspend a
Union or Association and any such expulsion or suspension shall only have effect if approved
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The most recent example, excluding player eligibility cases (which are
discussed in Section 6) where a referral was made to the IRB was a case involving
an allegation that a Slovenian club participated in the national league of Austria
without the prior consent of the Slovenian Rugby Union (“SRU”) in contravention
of IRB Regulation 2.1.2 which specifies that “A Club or Rugby Body may only be
affiliated to the Union within whose geographical boundaries its Home Ground
is situated and shall only be entitled to play in Matches organised, recognised or
sanctioned by that Union, unless specific approval has been given by both Unions”.
The IRB asked both Unions to investigate the conduct and report back. Being
dissatisfied with the outcome, a Judicial Officer was appointed to consider the
alleged breach of IRB Regulation 2.1.2. The Judicial Officer determined that
Bezigrad Rugby Club did participate in an Austrian Rugby league without the approval
of the SRU and that the Austrian Rugby Union (“ARU”) was aware of this and
was consequently found “to have acted contrary to IRB Regulation 2.1.1 by
permitting the club to participate in the Poweraid League”. The ARU received a
warning and a fine of Euro10,000 which was suspended for two years subject to
there being no further breach of the Regulations.

The Regulations dealing with on-field discipline, misconduct and anti-doping,
given their nature and the extent of judicial activity, are worthy of a detailed review
and are discussed in more depth in respectively Sections 3, 4 and 5 below.

3. On-Field Discipline

“At first glance it is difficult to find the guiding principles behind a game which,
to the casual observer, appears to be a mass of contradictions. It is perfectly
acceptable, for example, to be seen to be exerting extreme physical pressure on
an opponent in an attempt to gain possession of the ball, but not wilfully or
maliciously to inflict injury. These are the boundaries within which players and
referees must operate and it is the capacity to make this fine distinction, combined
with control and discipline, both individual and collective, upon which the code
of conduct depends”.'®

Rugby is a physical team contact sport played at high speed and with
significant intensity without protective equipment.'® In order to ensure the image
and integrity of the Game as well as its longevity as a sport such that parents are
willing to allow their children to participate, it is imperative that when Foul Play?

by a two-thirds majority of the votes cast at a properly convened and quorate Council meeting”.
13 IRB Charter page 4, ibid.

1 Padded equipment is permitted on-field in accordance with Law 4 (www.irblaws.com/?law=4, 30
May 2013) and IRB Regulation 12 (www.irb.com/imgml/irb/irbhandbook/en/index.html#/180/, 30 May
2013) to reduce the severity and frequency of injuries from impacts with other players or the playing
surface. The maximum thickness of any padded equipment is 0.5cm when uncompressed.

20 Examples of Foul Play (which are contrary to Law 10.4) include; punching, striking, stamping,
trampling, kicking, tripping, dangerous tackling, playing an opponent without the ball, dangerous
charging, tackling the jumper in the air, dangerous play in the scrum, ruck or maul, retaliation, acts
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occurs on the field it is strongly and efficiently managed by referees, by Citing
Commissioners and by the independent judiciary should the action(s) warrant such
recourse. Citing Commissioners are off-field referees who have the power to assess
Foul Play in the Game and where they believe an act warrants a red card, i.e.
dismissal from the match, can “cite” or refer the player to a hearing. The Citing
Commissioner may make such referral even in the circumstances where the referee
has dealt with the matter during the match. The Citing Commissioner looks solely
at the incident and relevant evidence and does not take into account the intention
of the player - this is a matter for the Judicial Officer to assess.

3.1 A rugby specific regime

The on-field disciplinary regime for Foul Play (“Disciplinary Regime”) that applies
to the Game today has evolved in particular since the Game went professional in
1995, but importantly, it is structured so that it can be applied at all levels of the
Game and in all countries where Rugby is played. There are elements of the
Disciplinary Regime which are mandatory, namely the Core Principles,?! but yet it
retains a flexibility that enables Unions at national level to be able to adapt the
Disciplinary Regime to the requirements of their domestic structures at all levels.

The Disciplinary Regime recognises the various stakeholders (Unions,
tournament organisers, professional and amateur players, 15°s and 7’s players), the
common threads that bind them and embraces their different needs, while all the
time maintaining the universality principle which has underpinned the sports
sanctioning regime in Rugby to date. The universality principle is the simple premise
that players as they move from one national system to another and into the
international arena should be governed by the same rules (“Laws”) and the same
Rugby judicial systems and processes and notably, that all matches, regardless of
their perceived stature, are treated the same.?*

The Disciplinary Regime is Rugby-specific. It is designed to meet the unique
needs of Rugby and is supported by a robust judicial system which is independent
and delivered swiftly by people who have an intimate knowledge of the Game. It is
a hybrid regime which incorporates fundamental features of the civil law system,
such as the inquisitorial system of law, together with rules of evidence which are
common law based. As such the system is one which is sport-specific, incorporating
established thresholds, standards and a Rugby-specific sanctioning regime® which
has been devised by the Game.

It is inevitable that under an independent system of sports discipline,
administered by personnel from different jurisdictions, that a degree of inconsistency

contrary to good sportsmanship and misconduct. The sanction ranges applicable to Foul Play are set
out in Appendix 1 to IRB Regulation 17.

2'TRB Regulation 17.1.1 at: www.irb.com/imgml/irb/irbhandbook/en/index.html#/226/ (30 May 2013).
22 See IRB Regulation 17.1.1(b).

2 See IRB Regulation 17.19 and Appendix 1 thereto.
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in decision-making may exist virtually irrespective of the Laws, the content of
Regulations, the recommended sanctions and/or the adjudicators appointed. However,
it is necessary for the margin of such inconsistency to be minimised to the extent
possible and for there to be transparency in the system and the application of the
rules so that all stakeholders can feel confident that the disciplinary system for Foul
Play in Rugby is, and is seen to be, credible, robust and truly reflective of the
Game’s contemporary morality.

3.2 The Morality of the Game

At reasonable intervals, the IRB reassesses its disciplinary rules to ensure that its
independent disciplinary procedures reflect the current morality of the Game and
are based on the application of the appropriate interpretation of the Laws of the
Game to ensure that there is an understanding and acceptance from all stakeholders
in relation to the ultimate decisions made.

To assist in this regard, in 2005 a disciplinary conference was held by the
IRB which brought together highly respected stakeholders in the Game (including
eminent coaches, referees, current and former international players, administrators
and members of the judiciary) under the umbrella of a Morality Conference to
discuss and seek to arrive at a consensus on key issues within the disciplinary
regime of the IRB and the Game as a whole. Key issues considered were (i) the
suitability and current application of the threshold test for citing; (ii) the suitability
of the IRB recommended sanctions for Foul Play in particular the entry points; and
(ii1) other issues arising out of the application of the “rugby-specific” sanctioning
regime, including the application of aggravating and mitigating factors and additional
judicial discretion in exceptional circumstances.

Arising from the conference a consensus was reached and sanctions for
Foul Play were categorised according to the level of seriousness of the offending,
ranging from low end, to mid-range to top end offending. To achieve the
categorisation, a weighting was applied to the sanctions to reflect the principles that
Foul Play can (i) undermine the principle of fair play; (ii) undermine the protection
of health and welfare of player; (iii) deter participation; (iv) damage the image of
the Game; and (v) could lead to circumstances in which prosecution authorities
would intervene if appropriate action was not taken by the sport. It was assumed,
by participants, that those offences at the top end and/or mid-range of the scale of
offending would be offences that had a high risk impact on the adherence to these
principles. The resulting IRB Recommended Table of Sanctions has become firmly
embedded as the core element of the disciplinary sanctioning regime. When it was
reviewed in 2012 by another Morality Conference (again of eminent stakeholders
in the modern Game including its various forms) it was found to have stood the test
of time very well. Minimal adjustments were made and the Sanctions Table is now
mandatory at all levels of the Game.

It is notable that all sanctions for Foul Play are based upon exclusion from
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participation in matches. Fines are not permitted nor can sanctions be suspended.
Suspensions should also be meaningful (e.g. not served during the off-season when
the player has no scheduled match participation). The view of the Game is that a
prohibition on playing is a greater and more effective sanction for a player than a
financial penalty as it affects not just the player but also his team and therefore is
more likely to have a deterrent effect in the future.

The Disciplinary Regulations were designed to ensure that the prescribed
processes for ordering off hearings and citing hearings and appeals comply with the
fundamental legal principles of natural justice and incorporate constitutional
protections such as the right to be heard, to be represented, to be advised of the
charges and to have the right of appeal. Further, to avoid extraneous influences in
the decision-making process the Disciplinary Regulations include the essential
requirement that judicial personnel must be independent of the executive arm of
Rugby administration (in addition to neutrality considerations at the time of
appointment). This fundamental tenet has been underscored by its incorporation as
a Core Principle. Guidance on its scope has been provided by the IRB Regulations
Committee which has clarified to the membership that independence in the context
of judicial appointments means ‘having complete discretion in the exercise of the
appointed function free from the influence, pressure or control of any party’.

3.3 Core Sanctioning Process

Since early 2012 the core sanctioning process is required to be applied on a
mandatory basis in all Rugby disciplinary cases for Foul Play. This is to ensure the
proper application of the universality principle and aims to achieve consistency of
outcome throughout the sport. It also means that players at national, regional and
international level are treated the same as they traverse borders and participate in
different competitions and test matches and consequently they are subject to the
same process and range of applicable sanctions. IRB Regulation 17.19 requires
that “when imposing sanctions, all Disciplinary Committees or Judicial Officers
dealing with an Ordering Off and/or citing shall apply the IRBs sanctions for
Foul Play set out in Appendix 1 and do so in accordance with Regulation 17.19.”

As part of case management and to ensure fairness (and avoid any
manipulation of the system) Players are provisionally suspended pending a hearing.
As a counter-balance, cases are brought expeditiously, ordinarily before the player
is next scheduled to play a match. The first step in the process requires an assessment
of'the seriousness of the player’s conduct that constitutes the offending and categorise
that conduct as being at the lower, mid or top end range of the scale of seriousness.
That enables the ‘entry point’ to be identified. Factors which are considered in
assessing the entry point include, inter alia, intention, recklessness, self-defence,
effect of the actions on the victim player including injury, whether the conduct was
completed, and the effect of the actions on the Game.

Once the entry point is determined the Judicial Officer will assess the
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off-field aggravating factors (e.g. past disciplinary record or the need for a deterrent)
and will then consider the off-field mitigating factors (e.g. presence and timing of
culpability, good character, youth and inexperience of the player etc.). By following
this process, each case is considered on its own facts and merits but in a manner
that is consistent in approach and assessment, thereby leading broadly to more
consistency in decision making and outcomes. The IRB recognises that while there
may not always be identical sanctions for like offences, the rationale for the
differences should be explainable by the unique particulars of each case.

The IRB Disciplinary Regime is applied by Unions, Associations, tournament
organisers and the IRB itself within its competitions and matches. To date, it has
never been challenged successfully in the civil courts of any constituent Union’s
country and, in particular, on the grounds that it is unfair, unreasonable or repugnant
to justice.?* As a Regulation which is tested every day and reviewed frequently, it is
hoped that it will continue to remain fit for purpose and evolve with the needs and
contemporary morality of the Game while maintaining its Core Principles.

4. Misconduct

All sports have to deal with misconduct in one form or another and the IRB is no
different. Rugby takes very seriously behaviour which does not meet the requisite
standards set out in the Laws and Regulations and the notion of a player or Person
bringing the Game into disrepute is one for which there is little tolerance.

The IRB Misconduct and Code of Conduct Regulation® sets out certain
high level standards of acceptable and unacceptable behaviour. There is a clear veil
of protection afforded to Match Officials (being referees, touch judges, television
match officials) and disciplinary personnel in the exercise of their functions due to
the stature of their roles. Consequently, behaviour that interferes unduly with or
constitutes criticism of decisions made by these persons will be liable for disciplinary
action. Given the physical contact nature of Rugby and the strength and physical
fitness of its players, it is vital that the referee’s stature is not only protected but
seen to be protected by the Game and its participants. The referee is the sole judge
of fact and Law but he is also the conductor of a mighty orchestral manoeuvre of
80 minutes duration complete with relentless physical contact involving 30 players
at one time.?° He must therefore be the master of the playing field and have that

2+ See further the cases of Richard Wyllie Loe v The New Zealand Rugby Football Union, Oral
Judgement of Gallen J. of 9 & 10 August 1993 (CP. 209/93) and Johan Le Roux v New Zealand
Rugby Football Union, Oral Judgement of Eichelbaum CJ of 14 March 1995 (CP 346/94). Loe —a
case of eye gouging and Le Roux — a case involving ear biting- both sought unsuccessfully, High
Court Judicial reviews of the New Zealand Rugby Union (‘““NZRU”) disciplinary rules. On both
occasions, the Court dismissed the applications, the Judges (one of whom was the Chief Justice)
ruling that there was no reason to interfere with the process adopted by the NZRU on the grounds
that the rules were unfair, unreasonable or repugnant to justice.

3 IRB Regulation 20 at: www.irb.com/imgml/irb/irbhandbook/en/index.html#/286/ (30 May 2013).

20Qr 14 players in the Sevens version of the Game with 14 minute matches. Rugby Sevens is now an
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position respected and upheld by the governors of the sport.

The IRB ensures that the referee’s position is respected both within the
rules and through their consistent enforcement. Notably, Unions, Associations and
their constituents “must ensure that the Game is played and conducted in
accordance with disciplined and sporting behaviour...shall co-operate in ensuring
that the spirit of the Laws of the Game are upheld...shall accept and observe the
authority and decisions of ... Match Olfficials and all other Rugby disciplinary
bodies...shall not publish or cause to be published criticism of the manner in
which a referee or touch judge handled a Match...[or] of the manner in which
Council or any other Rugby disciplinary body handled or resolved any dispute or
disciplinary matter resulting from a breach of the Bye-Laws, Regulations or Laws
of the Game...shall not abuse, threaten or intimidate a referee, touch judge or
other Match Official whether on or off the field of play”.”’

These provisions have been relied upon in cases involving criticism of
referees by coaches,?® physical and/or verbal abuse of referees,” * insulting and
offensive conduct towards match officials®' and increasingly the abuse of referees

Olympic Sport and will participate in the Rio Olympic Games 2016. For the first time since 1924,
Rugby is back on the Olympic Programme. It previously appeared in the Olympic Games of 1900,
1906, 1920 and 1924 — See further: www.irb.com/mm/Document/Home/0/impact mag.pdf (30 May
2013).

27 See IRB Regulation 20 at Appendix 1, Code of Conduct.

2 1n SANZAR v Eddie Jones (22 February 2007) the then Queensland Reds coach Eddie Jones was
fined AUD$10,000 for adverse comments he made, reported on television, radio and in the print
media, about the standard of refereeing in a Super 14 match against the Brumbies (17 February).
This was the first matter of its type to be referred for determination by a SANZAR (the Super 14
tournament organiser) appointed Judicial Officer. In making his determination, Mr Terry Willis “fook
into consideration the fact that not only were the comments made by Jones towards the referee
in a live post game interview, but he continued his comments during a subsequent ABC radio
interview maintaining his criticism... Further that the use of the words “squared up” implied
that the referee was not honest”.

» In a case of IRB v Mahoni, Lafoe and the Tonga Rugby Football Union (12 June 2009), the
Judicial Officer Bruce Squire QC in finding the charges upheld and imposing sanctions of three
months and one month respectively, gave a clear pronouncement on the abhorrence the Game holds
for abuse of its match officials: “It scarcely needs to be said that the abuse and intimidation of
match officials, however accomplished and for whatever motive, is utterly unacceptable in the
game of rugby football. It strikes at the spirit of sportsmanship which lies at the very heart of
the game itself and is rightly regarded as misconduct of the most serious kind attracting in the
worst cases the most severe of penalties”.

3 See also RFU v Dylan Hartley (26 May, 2013), a decision dealing with verbal abuse of a referee
where the Judicial Panel clearly stated its position on such conduct when applying an 11-week suspension
- “Swearing at a match official is offensive in its own right, but challenging a referee’s integrity
by calling him a cheat exacerbates the offence. Referees have a very difficult job;, some make
mistakes; some have bad days when their officiating is poor. However, suggesting that the
referee is a cheat, particularly in such an offensive manner — that is suggesting that the referee
was making erroneous decisions for the benefit of one favoured side over another — represents
an attack on an official s integrity. It undermines the core values of rugby. That is reprehensible
and makes the offending more serious”.

3 On 15 May, 2013 a SANZAR Judicial hearing (Mr Terry Willis sitting as the Judicial Officer) found
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and their decisions via social media®? and by officials using the medium to comment
on match performances.*

Misconduct cannot be exhaustively defined, as there is an infinite number
of types and levels of behaviour which can and do fall within its boundaries. The
IRB has sought to define Misconduct in a broad fashion and provides examples of
the types of behaviour which in a non-exhaustive fashion illustrate its meaning.

IRB Regulation 20.3 states that “Misconduct shall mean any conduct,
behaviour, statements and/or practices on or off the playing enclosure during or
in connection with a Match or otherwise that is unsporting, and/or cheating,
and/or insulting, and/or unruly and/or ill-disciplined, and/ or that brings or has
the potential to bring the Game and/or any of its constituent bodies, the IRB and/
or it appointed personnel and/or its commercial partners and/or Match Officials
and/or judicial personnel into disrepute...”. Such behaviour includes, inter alia,
acts of violence or intimidation within a match venue, discriminatory acts or
statements, match fixing or betting on Matches/tournaments in which a player is
involved (and related breaches of the IRB Anti-Corruption and Betting Regulation
(see further Section 4.1(i) below)), breaches of the IRB Code of Conduct, and
failure to co-operate with investigations.

Each Union must nominate a designated disciplinary officer to administer
the Misconduct Rules within its jurisdiction and such persons must be vested with
investigative powers to make them effective.** Where the designated disciplinary
officer elects to bring a Misconduct complaint the matter shall be referred to a
Judicial Officer or Judicial Committee for consideration.*

In cases involving Misconduct, the burden of proof'is upon the party alleging
the Misconduct. This party must demonstrate on the balance of probabilities that

the Stormers Team guilty of Misconduct under the SANZAR Code of Conduct following charges of
insulting and offensive conduct towards match officials during the Stormers v Hurricanes Super
Rugby match on 26 April, 2013. According to the press release of SANZAR, “The Stormers Team

has been found to have brought the game into disrepute and breached Section 8.3 of the
SANZAR Code of Conduct...the Stormers Team has admitted its behaviour and accepted, that
insulting and offensive conduct towards match officials was a breach of the SANZAR Code of
Conduct and has no place in rugby and has unreservedly apologised to the Match Officials...”
The team was fined AUD$15,000 for the insulting and offensive conduct and AUD$10,000 for bringing
the Game into disrepute.

32 In the case of the Rugby Football Union v Chance Ridler (2012) — see a summary of the
decision issued by the RFU at: www.rfu.com/thegame/discipline/judgements/judgments-2012-2013/
judgments-by-offence/~/media/files/2013/discipline/ judgments/ anti%20doping/ridler%20

judgment.ashx (30 May 2013) and Rugby World Cup Limited v Eliota Fuimaono-Sapolu (2011) —
see further Section 4.1(ii) below.

33 In April 2013 veteran Welsh referee Hugh Watkins resigned from his role of 20 years when he was
called to a code of conduct hearing for comments allegedly made regarding a refereeing decision in
the Wales v Fiji Hong Kong Sevens final see: www.bbc.co.uk/sport/0/rugby-union/22207141 (30

May 2013) and www.telegraph.co.uk/sport/rugbyunion/10011208/ Twitter-furore-over- Hugh-Watkins-
Hong- Kong-Sevens-comment-show-how-out-of-touch-sports-authorities-are.html (30 May 2013).

34 See IRB Regulation 20.6.1.

35 See IRB Regulation 20.7.10.
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the act(s) of Misconduct have been committed. The Judicial Officer/Judicial
Committee has the sole discretion to impose a provisional suspension on the Person
subject to a Misconduct complaint pending the resolution of the case. Sanctions for
Misconduct fall within a broad range from a caution and warning, fine, suspension
from matches, through to expulsion from events and loss of points. Any decision of
the IRB or decision recognised by the IRB must be recognised and applied by all
Unions, Associations and Rugby Bodies who must take all necessary actions to
render such decisions effective within their jurisdictions. In this way, there is universal
application of sanctions for Misconduct within Rugby.

Disciplinary incidents do arise, both on and off the field, which can and
have challenged the ethos and values of the sport together with the processes and
personnel the sport has in place to administer self-regulated discipline. The
Harlequins Rugby Club incident in the European Rugby Cup (“ERC”) Heineken
Cup match against Leinster on 12 April 2009 involving the use of false blood
capsules to garner a temporary medical blood substitution at a crucial point in the
match, was an incident of Misconduct which rocked the world of Rugby (it was
referred to in the media as ‘Bloodgate’). The independent disciplinary process of
the tournament organisers ERC was tested at first instance and appeal, but ultimately
delivered decisions which resulted in significant suspensions for the coach, player
and physiotherapist along with a substantial fine for the club. The decision and its
consequences are still felt in Rugby today.*

Another seminal case that caused the IRB to review the structure of its
Misconduct rules was that involving the South African National Team
(“Springboks”), management and the Union in an action taken during the British &
Irish Lions Tour of South Africa in 2009. At the conclusion of the second test
match between the sides played in Pretoria on 27 June, the Springbok player
Bakkies Botha was cited for an alleged breach of what was then Law 10.4(j) (by
dangerously charging into a ruck without binding on a player). The citing was
upheld and the Judicial Officer imposed a two-week suspension on Mr Botha®’
which was later upheld on appeal. The consequence of the disciplinary decision
was that the Springbok team and management took retaliatory action in the form of
an armband protest in the next Lions Test Match.?® The IRB considered the acts to
be in breach of the IRB Code of Conduct (which applied to the Lions Tour) in that
it constituted a criticism of the judicial decision and the judicial process.

3 See further ERC news site at: www.ercrugby.com/eng/6538.php (30 May 2013).

" Hearing of 28 June, 2009.

8 <« .the Springbok team, the coaching and support staff were all highly aggrieved by the
citing of Mr Botha, the upholding of that citing, his suspension and the rejection of the appeal.
As a group they determined to take a stand (to put it at its most neutral at this juncture) to
support their team-mate. This stand took the form of the players wearing armbands bearing
the words “Justice” or “Justice 4”. One player had this on his headgear. The players placed
the armbands in position before taking the field for the third test match which took place at
Coca Cola Park, Johannesburg on Saturday 4 July... The actions taken by the players and
coaching staff and associated officials led the IRB to issue the charges that we are hearing...”.
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Ultimately the Judicial Committee did find against the Springbok team and
management and were clear that “the playing area is no place for protest” and
went on to elaborate that “...in our view the matter goes much further. We consider
the evidence suggesting this was merely a protest against the law of the game is
disingenuous in the extreme. In our view, Ms Ahern submitted properly that
there are a number of proper channels available to the South African players,
support staff, SAPRA and the SARU to utilise to resolve their concerns with the
law. But we do not accept this was simply an expression of their frustration with
the law and an attempt to get the IRB to act in relation to it. We consider it was
clearly a protest against the disciplinary processes that led to Mr Botha being
suspended for two weeks. It was not, as Mr Heunis submitted, simply a complaint
as to outcome”. The Judicial Committee was satisfied that the acts “clearly amounted
to a calculated and well-publicised criticism of the manner in which the
disciplinary personnel involved handled Mr Botha s case. We have no doubt that
any viewer would have taken from the armbands exactly what we have. The
affidavits filed from Lions personnel confirm our view and confirm also that the
action brought the game into disrepute, criticised the judicial process and was
misconduct” *

What these cases (and others) demonstrate is that there is an ongoing need
for regulatory bodies to remain vigilant and to continually review and enforce their
rules and standards. In doing so, the tide is stemmed and a warning is sent out to all
participants and stakeholders that those that misbehave or behave in a manner that
is not acceptable to the stated standards expected by the sport, will be brought to
account.

4.1 Emerging misconduct
(i) Anti-Corruption and Match Fixing

The notion of a competitive contest between two opposing teams, both doing their
best with the ultimate aim of emerging victorious is at the heart of all sport. Keeping
the contest pure, with the outcome of the match to be determined solely by reference
to the respective merits of the competing teams, is funadamental to what is frequently
referred to as ‘sporting integrity’ and gives sport its unique appeal.

Betting has always been part of the sporting environment but it becomes
problematic where it leads to manipulation of competitors. Match fixing and
unrestricted and unregulated sports betting are a significant threat to the integrity of
sport and to the public’s confidence therein. Reputational risk is high on the agenda
of international sports organisations given the threat to sport’s authenticity and

3 IRB v South Afiican Rugby Union, Team Management and named Team Members (2009) at
para. 67 (www.irb.com/mm/Document/NewsMedia/0/FinalIRBdecision24.8.09(Signed) 8823.pdf, 30
May 2013).

40 Tbid at para. 69.
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integrity by corrupt practices.

The changes to the betting environment in recent years with the emergence
of new technology, easy access to satellite television and different forms of betting,
e.g. spot betting, spread betting, the use of betting exchanges, and internet and
phone accounts that allow people to place a bet anytime anywhere, including in-
game betting, have all increased the potential for the development of corrupt betting
practices. This means that the risks to sporting integrity in modern times is ever
greater as is the risk that attempts will be made to involve participants in such
practices. Even where that risk is more theoretical than practical, its consequence
is to create a perception that the integrity of sport generally is under threat.

Modern examples of the emergence of corruption and match fixing can be
seen in the sanctions that have been brought against athletes at the highest level in
a number of sports. For those sports not directly affected to date, it sounds a loud
warning bell to ensure that their systems and processes are designed to detect and
deal with such activity aggressively. Where sports have experienced illegal betting
or match fixing problems, they have responded in a largely positive fashion, by
adopting robust rules and disciplinary procedures, implementing education
programmes for participants, in some cases creating integrity units with intelligence
and investigative capabilities.*!

Under IRB rules it is an act of Misconduct to “engage in any conduct or
any activity on or off the field that may impair public confidence in the honest
and orderly conduct of a Match, tour or tournament or Series of Matches (including,
but not limited to, the supply of information in relation to the Game, directly or
indirectly, to bookmakers or to persons who may use such information to their
advantage) or in the integrity and good character of any Person” or to breach the
IRB Regulations on anti-corruption and betting.*?

While there has long been a regulation prohibiting players and their
management teams from betting on themselves, the scope of the rules did not cater
for the technological advancements in online and in-game betting. In early 2011 the
IRB recognised the need to modernise its wagering rules and make them more fit
for purpose. Following extensive review with the membership together with
engagement with other sports, betting operators, regulators and monitoring bodies,
the IRB introduced its new Anti-Corruption and Betting rules in 2012.%

At the heart of these provisions are two simple rules (i) all professional
Rugby players and their player support personnel* are prohibited from betting on
Rugby; and (ii) all international players and persons involved in the organisation,
administration and/or promotion of the Game at international level are prohibited
from betting on an event in which they or their team are participating;* collectively

41 These three component structures were recommended by in the Report of the Sports Betting
Integrity Panel (February 2010, UK) available at: http://webarchive.nationalarchives.gov.uk/+/http://
www.culture.gov.uk/images/publications/ reports_sports_betting_integrity panel.pdf (30 May 2013).
# See IRB Regulation 20 at Appendix 1: www.irb.com/imgml/irb/irbhandbook/en/index.html#/296/
(30 May 2013).

# See IRB Regulation 6 at www.irb.com/imgml/irb/irbhandbook/en/index.html#/106/ (30 May 2013).
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amounting to prohibited wagering offences under IRB Regulation 6.3.1. These
rules apply internationally to all such persons and Unions are obliged to enforce
such rules within their jurisdictions.

The range of offences which constitute Anti-Corruption Breaches include
not just prohibited wagering but also corruption related to Fixing (including failing
to perform to the best of one’s abilities),* misuse of Inside Information*’ and more
general corruption offences (such as posing a threat to the integrity of the Game
and tampering with evidence).*®* Anti-Corruption Breaches are strict liability
offences. Accordingly, it is not necessary that intent, fault, negligence and/or knowing
commission of such breach on the part of a Connected Person be demonstrated in
order to establish that the breach has been committed. These rules form the bedrock
of the anti-corruption educational programme the IRB operates, primarily through
its anti-corruption website ‘Keep Rugby Onside’.*

Monitoring, investigations and the imposition of strong sanctions form the
natural pillars which uphold the anti-corruption rules of the sport. The range of
sanctions for Anti-Corruption Breaches range from a reprimand and/or warning to
a life suspension (and such additional suspensions as a Judicial Officer or Judicial
Committee may consider appropriate including fines, cancellation of sports results
and return of rewards). The sanctioning regime mandates that the adjudicator(s) in
assessing the relative seriousness of the offence take into account the aggravating
and mitigating features of the offending and examples of these are delineated to
provide guidance.>

Pending a hearing it is possible for the IRB through the Anti-Corruption
Officer® to seek the imposition of a provisional suspension which will only be
imposed where the Officer demonstrates on the balance of probabilities that there

4 TRB Regulation 6.3.2 and defined in IRB Regulation 6.2 as: “Fixing, contriving in any way and/
or otherwise influencing improperly the outcome of an Event and/or any aspect of an Event
and/or being party to any effort to fix, contrive in any way and/or otherwise influence
improperly the outcome or any aspect of an Event. The foregoing shall include, without limitation,
improperly ensuring that a particular incident(s) takes place or does not take place during an
Event(s) or at a particular time or juncture during an Event(s) and improperly manipulating
the scoring or any other aspect of an Event(s)”.

47IRB Regulation 6.3.3 and defined in IRB Regulation 6.2 as: “Any non-public information relating
to any Event including any aspect thereof that a Connected Person possesses by virtue of his
position within the Game. Such information includes, but is not limited to, relevant information
regarding a Participant(s), conditions, tactic(s) and/or strategy(ies), selection, injury(ies), and/
or any other information relating to the likely performance of a Participant(s) and/or outcome
of an Event including any aspect thereof, and/or any other relevant information in relation to
an Event which is known by a Connected Person(s) but which is not already published or a
matter of public record, which is not readily acquired by an interested member of the public
and/or disclosed according to the rules and regulations governing the Event”.

8RB Regulation 6.3.4.

4 The IRB Anti-Corruption Website is located at www.irbintegrity.com/ (30 May 2013) and available
in multiple language options.

50 See IRB Regulations 6.10.3,6.10.4 and 18.6.3.

51 Being the IRB Anti-Corruption Officer appointed from time to time.
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is a prima facie case that the Connected Person has committed an Anti-Corruption
Breach. Where a provisional suspension is imposed a credit for the period of
provisional suspension shall be given against any suspension ultimately imposed.>

The Anti-Corruption Regulations apply to the IRB and its Member Unions
(and their constituents) who have certain obligations to perform including (i) putting
in place anti-corruption rules at national level (below international and professional
player level) which reflect the principles within the IRB rules and ensuring its
members comply with both the Union and IRB anti-corruption rules; (ii) the provision
of information and assistance to the Anti-Corruption Officer; (iii) educating its
members to combat corrupt gambling practices and promote the integrity of sport;
and (iv) notifying the IRB of all breaches of the IRB and Union anti-corruption
rules and nominating a national anti-corruption officer.

Awareness of anti-corruption in sport is growing through education and
monitoring. So too is the general understanding of the need for closer co-operation
in the area of data and intelligence transfer, both within sport and with regulatory
and law enforcement bodies at national and international level. Current efforts to
highlight the growing risks to sport from anti-corruption and match fixing can be
seen through the work of the European Commission in the establishment of the
Expert Group on Good Governance under the European Union Work Plan for
Sport for 2011-2014% incorporating the topic of Combating Match Fixing in Sport>
as well as work on other issues such as the follow-up to the Green Paper on online
gambling.5 Other ongoing processes initiated at European and international level to
tackle match fixing, include the International Olympic Committee process on the
Fight against Irregular and Illegal Betting in Sport® and the Council of Europe’s
process towards the possible adoption of a Convention against the manipulation of
sports results in association with EPAS (the Enlarged Partial Agreement on Sport).%’

2 See IRB Regulation 6.8.

3 Resolution of the Council and of the Representatives of the Governments of the Member States,
meeting within the Council, on a European Union Work Plan for Sport for 2011-2014. In: Official
Journal of the European Union, C 162/1, 1.6.2011, 1-5.

3 The IRB is an Observer member of the Expert Group on Good Governance which as one of its
strands is looking at Combating Match Fixing, see further: http://ec.europa.eu/sport/library/consultation-
and-co-operation_en.htm# experts_groups (30 May 2013).

3 See: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0128:FIN:en:PDF (30 May
2013).

¢ The IRB Chairman Bernard Lapasset is a member of the Founding Working Group on the Fight
Against Irregular and Illegal Betting in Sport which has met on a number of occasions since its
creation in March 2011. The report of the 4" meeting can be found at: www.olympic.org/news/
founding-group-on-fight-against-irregular-and-illegal-betting-calls-for-a-universal-monitoring-system/
199073 (30 May 2013).

37 The Committee of Ministers of the Council of Europe has invited the Enlarged Partial Agreement
on Sport (EPAS), to conduct the negotiation of a possible Council of Europe Convention against
Manipulation of Sports Results and notably Match-fixing. This new international Convention would
be a binding instrument open to both European and non-European countries aimed at combating the
manipulation of sports results. www.coe.int/t/dg4/epas/source/23rev]l Framework-and-timetable-of-
Convention-negotiation-process_ EN.pdf (30 May 2013).
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(ii)  Social media as a medium for misconduct

The world of communication and social interaction has experienced a revolution in
recent years with the emergence of social media. Its ubiquity creates challenges to
the well established norms of behaviour and discourse as they are adapted and
adjusted in this new social environment. Without visible boundaries every rule is
open to challenge. Sports governance transcends boundaries and it has to adapt to
the changing environment. The IRB has embraced social media as a communications
mechanism as has its members. But Rugby’s Code of Conduct has also transcended
the divide into the virtual environment when those that are bound by the rules have
been called to account where they have breached the Code.

The first case the IRB dealt with was a high profile one during the course
of the Rugby World Cup 2011 in New Zealand. Mr Eliota Fuimaono-Sapolu a
member of the Samoan Rugby team participating in the tournament tweeted a
series of adverse comments about the referee who managed the South Africa v
Samoa match on the evening following the 1 October match. He later appeared (4
October) on a New Zealand prime time television programme where he confirmed
that he had used and meant the term “racist”.

The Judicial Officer determined that the statements used to describe the
referee Nigel Owens “are objectively and subjectively abusive and offensive. They
also breach the various sections of the Code of Conduct. They impugn his integrity
and reputation both as a referee and as a man. The suggestion that this is an
exercise of free speech is specious — there are limits to what one may say about
others and those who are maligned without justification can seek relief through
defamation proceedings — the statements used here cross those limits”.>® On appeal
the findings of the first instance decision were upheld and “The Appeal Committee
agreed...that abusive comment of match officials on Twitter or other social media
which as a consequence very widely holds match officials to public ridicule is
completely unacceptable and should carry significant sanction in line with the
Judicial Officer’s Decision”.”

As the social environment becomes an extension of life, so too can it
become a forum for Misconduct. It behoves Rugby Unions to highlight the dangers
involved and educate their members. The recent English case involving Mr Chance
Ridler,% is a notable example of where public statements on social forums can
have a direct impact for sports participants. In a case involving statements (admitted)
made on Mr Ridler’s Twitter account that he was using and distributing and
engouraging others to use Performance Enhancing Drugs, the Rugby Football Union

8 Rugby World Cup Limited v Eliota Fuimaono-Sapolu (19 October 2011),
www.rugbyworldcup.com/home/news/newsid=2058954. html#fuimaono+sapolu+misconduct+
charges+upheld (30 May 2013).

5 Eliota Fuimaono-Sapolu v The decision of HHJ Jeff Blackett (24 November 2011)
www.rugbyworldcup.com/home/news/newsid=2060495.html#fuimaono+sapolut+appeal+decision (30
May 2013).

8 RFU v Chance Ridler (2012) (ibid).
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appointed Disciplinary Panel drew clear attention to the medium and its public
nature: “The offending is serious. Twitter did not exist before 2006 and its
popularity continues to grow. Those who use social networking and micro-blogging
services must appreciate they are public forums. Once posted on a public time
line any person who is able to access the Twitter network can read it. It is a
public statement. Those in the Game who wish to use such a service must do so
responsibly. Those who do not, risk condign punishment. The sanction we impose
is one which we hope makes clear that offending of this kind, namely the wholly
irresponsible use of (in this case) Twitter will not be tolerated. It is intended to
be a deterrent both to this Player and to others who might be tempted to use
Twitter or a similar service to make inappropriate, offensive, insulting and/or
abusive comments about those within or without the rugby world or, as in this
case, about drugs”.

As technology and virtual social engagement continue to progress and
become embedded in our everyday lives, it will be important that the IRB and its
member Unions continue to highlight the public nature of social media, its
permanency and the equal and continuing application of the sports rules to it.

3. Anti-Doping

The IRB was an early proponent of the anti-doping movement and had prohibitory
rules in place pre-dating 1995, well before the Lausanne Declaration on Doping in
Sport (4 February, 1999) which established the need for an International Anti-
Doping Agency (later the World Anti-Doping Agency). With the advent of the
World Anti-Doping Code (“WADA Code’’) in 2003 came a unification of the disparate
rules of sport in relation to anti-doping and one global view of a harmonised anti-
doping regime emerged — the standard anti-doping rule violations were defined for
all®! and the minimum mandatory sanction of two years for a Prohibited Substance
became the benchmark.

The IRB which had in the 1999 created an advisory group on anti-doping
as a sub-committee of its Medical Advisory Committee determined that the subject
matter and expertise were of such import that it deserved its own permanent expert
group and it established the Anti-Doping Advisory Committee (ADAC). Over the
intervening period, that group was to oversee the implementation of the WADA
Code into IRB rules, the creation and global roll-out of educational programmes
and a sophisticated testing regime (both in and out of competition) that was later
extended to incorporate blood testing. Importantly, members of the ADAC sit as
adjudicators on cases involving alleged anti-doping rule violations.

The IRB has dealt with more than 70 anti-doping rule violations in the past
10 years.%? The judicial structure supporting the anti-doping regulations (IRB

¢! See IRB Regulation 21.2 at www.irb.com/imgml/irb/irbhandbook/en/index.html#/298/ (30 May
2013).
2 The cases from 2004 can be found at www.irbkeeprugbyclean.com (30 May 2013).
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Regulation 21) has remained largely within Rugby, with first instance and appeal
hearings being dealt with by an independently appointed IRB Judicial Committee
or Post-Hearing Review Body on appeal. The composition of each Committee
requires independence, nationality neutrality and no prior involvement with the
case(s). Each Committee comprises a senior legal practitioner (chairman), an
experienced medical practitioner and either an ex-player/current or ex-administrator/
doctor or lawyer.®® The Committees have wide powers to regulate their own
procedures but guidance is provided* and reflects the principles of natural justice
(inter alia right to be heard, right to know the case against him/her, right to be
represented) as well as procedural and evidential guidance. In all cases, regardless
of whether the player/Person requests it or not, the IRB asks a representative of
the player/Person’s Union to attend the hearing. This is to ensure that not only is
the Union fully aware of the proceedings but also can learn from the experience
and use it to help to educate their constituents and prepare the Union in the event
they have domestic cases with which they need to deal or prosecute.

Naturally, there is recourse in the IRB anti-doping rules to arbitration before
the Court of Arbitration for Sport (“CAS”), consistent with the WADA Code.
However, by having a two stage judicial process within the sport, the IRB has
found that it is rare that referral to CAS takes place. The IRB has on three occasions
appealed cases to CAS — each of these was a case conducted at a national level by
IRB Member Unions which in the opinion of the IRB ADAC did not fall within the
scope of IRB Regulation 21/WADA Code. The IRB was successful in its appeal of
each case before the CAS.%

With the advent of the 2009 WADA Code, the IRB also took the opportunity
to widen the base of its judicial personnel by creating an Anti-Doping Judicial Panel
(“ADJP”) which comprises medical, legal and administrative experts from various
countries to support the ADAC (the members of which are ex officio members of
the ADJP). ADJP members are appointed for a two year term and many perform a
similar function for other sports or as part of national sports resolution panels. In
that way, the IRB benefits from cross-sport exposure in the field of anti-doping
results management.

The IRB also exercises an active supervisory jurisdiction over the decisions
made by its Member Unions in anti-doping cases. This is an important tenet of IRB
Regulation 21 and is managed actively. The IRB has two avenues of appeal in the
event a national case does not meet the expected standards or sanction range.
Consistent with the WADA Code, the IRB as the international federation has standing
to appeal. However, the time limits are relatively short and take no account of
language (translation), timing of communication of the decision to the international
federation and/or any the internal review process which must be undertaken.

6 See IRB Regulations 21.21.2 and 21.25.1 (ibid).

¢ See IRB Regulation 21.21.6.

% CAS 2006/A/1067 IRB v/Keyter; CAS 2005/A/963 IRB v/Worgan; CAS 2008/A/1664: IRB v
Luke Troy - www.keeprugbyclean.com/downloads/cases/32/luketroy 8947.pdf (30 May 2013).
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IRB Regulation 21.29.1 creates the second avenue of recourse for the
IRB. All Unions (and, in appropriate cases, tournament organisers) are required to
submit to the IRB Anti-Doping Manager the outcomes from any hearings arising
within their jurisdiction within 72 hours of the final written decision. The Anti-
Doping Manager has the delegated authority of the IRB Council® to seek the file,
accept the decision or refer the matter to the ADAC who “on behalf of the Board
may accept the result and decision or subject to these anti-doping Regulations
refer the matter to a post-hearing review body or appeal the matter to CAS™.%
Where the decision is made to refer a first instance case back to a post-hearing
review (to be put in place by the Union) or an appeal case to CAS it shall be done
“no later than 28 days from receipt of the full, English translation (where required)
of the case file by the Board from the Union and/or NADO, as applicable”.®® The
application of IRB Regulation 21.29.1 was upheld by CAS Panel in WADA/IRB v
Luke Troy.*®

Depending upon the structures in place at national level, Unions may either
deal with cases through their own internal but independent judicial structure or,
increasingly, will have recourse to national sports resolution panels which cater for
the results management needs of multiple sports within their particular jurisdiction.
IRB Regulation 21.14.8 addresses key provisions that are required to recognise the
jurisdiction of the IRB whether there is recourse to a national sports resolution
panel or it is managed by a Union-appointed panel, namely (i) the anti-doping rules
of'the Union shall include or require the application of IRB Regulation 21; (ii) prior
notification in writing to the IRB of any cases to be heard; (iii) the right of the IRB
to appeal any case at any stage in the results management process; and (iv) the
right of the IRB to be represented and participate at its election in any national case
involving the sport.

Specifically in relation to national sports resolution panels, in order to ensure
the sport and the international federation in particular are not excluded or ignored,
where the process is undertaken by an entity outside the sport, Unions must ensure
that such bodies recognise the remit of the IRB to review every decision arising
from or connected to the Game and the ability of the IRB to either accept that
decision or remit it to the applicable review body.

The administrative and judicial aspects of anti-doping case management
are dealt with separately but in parallel within the IRB executive structure. The
Anti-Doping Department, which is responsible for education, testing and results
management administration, is the entity which advises the player or Person (where
the offence involves a coach, physiotherapist, doctor or other player support
personnel) of the positive finding or other anti-doping rule violation which may

% Also referred to as the “Board” in the IRB Regulations.

¢7See IRB Regulation 21.29.1 (ibid).

% See IRB Regulation 21.29.1 (ibid).

% At that time the Regulation was 21.28.2. See para. 92-93 of the Preliminary Award on Jurisdiction;
CAS 2008/A/1652; CAS 2008/A/1664. IRB v Luke Troy.
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have been detected (arising from IRB testing). The department also liaises with the

Judicial Panel Chairman (in order to initiate the process to have a Judicial Committee

appointed) and acts as the communications conduit between the player/Person, the

appointed Judicial Committee and the IRB Legal Counsel. The Legal Counsel is
responsible for the gathering of evidence, submission of charges and the presentation
of the case before the Judicial Committee/Post Hearing Review Body.

As a team sport, Rugby has on occasion been faced with multiple cases in
relation to the same team which arise from a single event, thereby triggering the
Team Consequences provisions in IRB Regulation 21.23.27 which reflect WADA
Code Article 11. To date the findings have all emerged post-tournament and therefore
consequences have not been match, tournament or tour specific. In addition to the
individual cases taken against players/Persons concerned, action has also been
taken in these Team Consequences cases against the Union of the Team implicated,
both on behalf of the Team members and as the entity which is vicariously
responsible for the actions of its Team. Decisions to date have included:

(1) Action taken against the Sri Lanka Rugby Football Union following adverse
analytical findings against three national team members tested at an IRB
Tournament in relation to the use of Methylhexaneamine (MHA) resulted in a
financial sanction of £10,000 being imposed, but suspended for 2 years, plus
explicit supplemental steps the Union must take to ensure that detail conditions
are complied with — including inter alia the development and enforcement of
an appropriate policy for the management of supplements for all National
Representative Teams, proper anti-doping training and education for national
squads, the translation of the IRB Anti-Doping Handbook into Sinhala and
Tamil within three months of the decision and the creation of an anti-doping
section on the Union website in multiple languages.”

(i) Inthree separate cases Judicial Committees held that anti-doping rule violations
had been committed by Players of the Samoan Rugby Union (“SRU”) who
represented the Upolu Samoa team, namely Muliufi Salanoa,” Taligatuli
Moala” and Evile Telea™ arising out of the IRB Pacific Rugby Cup 2008.
The Judicial Officer, imposed a fine of £20,000, suspended for 2 years, in

0 “If more than two members of a Team are found to have committed anti-doping rule violation
during a Match, Tournament or International Tour, the entity with jurisdiction over the Match,
Tournament or International Tour shall impose an appropriate sanction on the Team (e.g. loss
of points, Disqualification from a Match, Tournament or International Tour and/or other
sanction) in addition to any Consequences of Anti-Doping Rule Violations imposed upon the
individual Team member(s) committing the anti-doping rule violations”.

""IRB v Sri Lanka Rugby Football Union (16 May 2012), Judicial Officer Tim Gresson.

2 Decision of BJC in IRB v Salanoa delivered 21 October 2008 available at:
www.irbkeeprugbyclean.com/downloads/cases/26/bjcdecisionsalanoa-samoa_6353.pdf (30 May
2013).

3 Decision of BJC in IRB v Moala delivered 17 November 2008 available at:
www.irbkeeprugbyclean.com/downloads/cases/28/bjcdecisionmoala-samoa_6561.pdf (30 May 2013).
"Decision of BJC in IRB v Telea delivered 18 August 2010 available at: www.irbkeeprugbyclean.com/
downloads/cases/35/Telea_decision EN.pdf (30 May 2013).
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addition to the supplemental conditions the SRU were required to fulfil including
the translation of the IRB Anti-Doping Handbook into Samoan, the improvement
of the Union’s anti-doping education programme and the provision of written
reports every six months to the IRB Anti-Doping Manager outlining its efforts
and activities.”

The fight against doping in sport continues. It is important that sports and
the IRB evolve with the changing times and practices to ensure that doping cheats
are detected and excluded from participation for appropriate periods commensurate
with the severity of their transgression(s). The impending WADA Code 2015 will
require consequential changes to the anti-doping rules of sports, but at this juncture
it would appear that a simpler structure is emerging.

0. Eligibility

IRB eligibility rules are based on the philosophical underpinning that players selected
to represent their country at senior or next senior national representative level or
senior Sevens level must have a genuine, close, credible and established national
link with the country of the Union for which they have been selected. Such a
national link is essential to maintain the unique characteristics and culture of the
international sporting competitions between Unions.”

The criteria for player eligibility are not tied to a nationality requirement;
rather, they are based upon satisfaction of one of three criteria (i) place of birth; (ii)
place of birth of a parent or grandparent; or (iii) completion of thirty six consecutive
months of Residence immediately preceding the time of playing, Residence being
defined as the place or location in which a player has his primary and permanent
home.

In essence, the residency provision constitutes a sporting naturalisation
procedure based on a geographical presence test and it is designed to create a
contemporary national link with the country of the Union concerned. By being
resident in a country for a period of thirty six months immediately prior to the
scheduled participation in an International Match for that Union, a player is deemed
to have acquired a close, credible and established national link with that country
which entitles him/her to participate in sporting competitions for that Union.

Tied to the eligibility criteria, as a counterbalance to an otherwise open
eligibility regime, is the principle that a player should only ever play for one Union
and s/he should not be able to switch Unions once the first selection and participation
in a relevant capturing match has been made. This is the position even if the player
is able to satisfy one or more of the other eligibility criteria.”

S IRB v Samoa Rugby Union (26 October 2011), Judicial Officer Graeme Mew.

76 See Explanatory Guideline No.1 to IRB Regulation 8 at: www.irb.com/imgml/irb/irbhandbook/en/
index.html#/134/ (30 May 2013).

" The ‘one Union only rule’ became effective from 1 January 2000. Unions were notified and
players were given a three year period prior to 1 January 2000 to select the Union they wished to play
for going forward based on satisfaction of any of the eligibility criteria.
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The area of eligibility in sports regulation is one which is often complex
and always presents significant challenges. In an effort to provide both clarity and
certainty, the IRB eligibility rules (IRB Regulation 8) are accompanied by both
explanatory guidelines and a mechanism whereby Unions can seek clarification
regarding the eligibility status of a player before his/her first participation for that
Union. The referral is made by the Union which is seeking to have the player
represent them, the burden of proof being on the Union and the player to prove
his/her eligibility.

Under the residency criteria the player/Union “must be able to demonstrate
that, during the relevant period, the country in which he claims he has been
Resident was, genuinely, the country that the Player treated as his home and is
clearly the country in which the Player has his primary and permanent home”."
Consideration will also be given not only to the commitment the player has made to
his “new” country but, particularly if this is not the first country in which the player
has been Resident, regard will be had to what efforts the player has made to
relinquish his ties with the country in which s/he lived previously. The underlying
intention is to demonstrate that there is a contemporary, permanent, national link
with the country/Union which the player now proposes to represent.

Three non-conflicted members of the IRB Regulations Committee sit and
consider each case. The IRB Regulations Committee is empowered under IRB
Regulation 2 to “rule on matters of interpretation and/or implementation of these
Regulations...”. Its quorum is three and it can regulate its own procedures save
that its decisions must be made by majority. In the consideration of an eligibility
application the assessment is ordinarily done on the papers. Each case is considered
upon its merits and in reliance upon its own unique facts and circumstances. The
decision of the IRB Regulations Committee is final and binding pending its ratification
by the IRB Council.

There is a right of appeal from a decision of the IRB Regulations Committee
to the IRB Council. This can only occur on the occasion of a Council meeting
(which takes place twice annually) and the Union seeking the player’s eligibility to
play for them must present the case to the Council. The decision of the Council is
final and binding.

The responsibility rests with each Union to ensure compliance by it and its
players with the eligibility regulations and the penalties for breach are severe and
deliberately so. It is a strict liability offence and is construed in accordance with the
principles of strict liability under English Law (which is the governing law for the
IRB Regulations and Laws of the Game). It is therefore not necessary that fault or
intent on the part of a Union be demonstrated in order for a breach of IRB Regulation
8 to be established. Conversely, a lack of fault or intent is not a defence to a breach
of the Regulation and Unions are deemed to be responsible and accountable for the
conduct of their players and Persons under their jurisdiction.

8 IRB Regulation 8 Explanatory Guideline 15 (ibid).
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Mandatory fines of Stg£25,000 and Stg£100,000 apply (depending upon
the development status of the Union concerned) for each demonstrated breach
together with any other appropriate consequences. The assessment of breaches of
IRB Regulation 8 is done in accordance with the procedures set out in IRB Regulation
18. No such case has arisen since 2002. On that occasion, the Rugby Union of
Russia was found to be in breach of IRB Regulation 8 when it played three players
of South African nationality on its team (all of whom claimed to have a Russian
grandparent) during two Rugby World Cup qualifying matches. In addition to the
fines imposed, the Russian Team, which had for the first time qualified for the
Rugby World Cup, lost its place in the 2003 Finals. The decision was upheld on
appeal and the Appeal Committee was strong in its application of Regulation 8 and
upholding the principles which underpin it: “With respect to the issue of Russia s
disqualification from the Rugby World Cup 2003 Competition, the Appeal
Committee is not prepared to re-instate the Russian team under any circumstances.
The concept of a level playing field is an important one to any form of organized
sport and rugby is no exception. The will of the rugby community, as expressed
by Regulation 8, is that there be clear and unequivocal rules regarding eligibility
to represent a Union. This is reinforced by the imposition of strict liability for
non-compliance with the Regulation and the application of substantial minimum

fines. To give RUR a second chance to play its matches against Spain,
notwithstanding the violations of Regulation 8 that have occurred, would be
unfair to Spain and would send the wrong message to the rugby community about

the resolve of the Board to uphold and enforce this important Regulation”.”

7. General — Disputes and mediation

There are other areas of engagement with the sport where Regulations and judicial
processes exist to aid the parties. One such area relates to compensation for player
training and development - which is a mechanism that enables clubs/Unions that
have developed a player who becomes a professional/Contract Player to recoup
some of that investment when a player moves to another club/Union. This is not a
transfer fee/transfer mechanism and is tied into the period of the player’s development
and takes account of their playing contribution to the club/Union up to the age of
26 years. Disputes over which Union constitutes a player’s Home Union for the
purposes of determining entitlement to compensation for a player training and
development may be referred by Unions or Associations only to the IRB CEO who
shall refer the matter to adjudication via the Judicial Panel Chairman.? There has
been little enthusiasm on the part of member Unions to expand the scope of this
provision (Regulation 4) beyond its present scope.

There is also a mediation service option upon which Member Unions can

7 Appeal Decision (13 February 2003).
8 TRB Regulation 4.7.3 at: www.irb.com/imgml/irb/irbhandbook/en/index.html#/76/ (30 May 2013).
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call should they need to resolve a matter between them in this way.®!

In addition to being the governing body for the sport, the IRB also acts in
the capacity of tournament or match organiser. Participation in IRB tournaments
and matches is based upon an additional contractual arrangement where Unions
and their players agree to participate based upon IRB Regulations, which may be
modestly reformulated to cater for a tournament/match environment. Such
agreements have a wider scope than the playing of the Game and include rules
around commercial matters (e.g. broadcast copyright, use of player images for
education and development purposes, permitted commercial activations,
merchandising etc.), media engagement and tournament specific arrangements which
are tailored in a manner appropriate to the seniority of the event. In all cases the
judicial process contained within the IRB Regulations is applied and Judicial Officers
and Citing Commissioners are independently appointed and attend the events to
deal swiftly with issues arising. In this way every effort is made to deal with cases
and disputes (including commercial via an established Disputes Committee process)
in the location in which they arise, to ensure optimum circumstances (e.g. availability
of witnesses) and minimise the inconvenience to the parties.

8. Conclusion

The modern IRB judicial system which was put in place some 20 years ago has
matured into a well accepted institution whose decisions are respected and adhered
to. The IRB Regulations are constantly evolving and adapting to the modern needs
of the Game and its constituents. They will continue to adapt to remain dynamic
and to ensure best practice in keeping with the expectations of the participants and
the national guardians of the Game - the Unions.

81 TRB Regulation 19 available at: www.irb.com/imgml/irb/irbhandbook/en/index.html#/284/ (30 May
2013).
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Abstract:

This chapter examines the concept of sports justice in Argentina, the interaction
between ordinary and private bodies to resolve controversies related to sports.
Argentina has mandatory federal laws that apply to sports even though there is
no specific governmental sport justice body. This chapter covers Football
specifically.

1. Principles of sports justice

In Argentina sports regulation is mainly governed by private law; however, this
autonomy is subject to governmental control. So, controversies on sport are heard
by the venues set up by the corresponding sport federation, and might be reviewed
by relevant ordinary justice depending on the issue. In case of arbitrary or
discriminatory or abusive decisions by the private body, review by the ordinary
courts is granted.!

Amateurism is a characteristic of the majority of sports practiced in
Argentina; this provides a large opportunity for private governance. On the other
hand, those sports disciplines in which the State declared the professional status of
the athletes, a more active ordinary judicial review is available. Nevertheless, there
are different mandatory laws that provide the venue to bring many cases before the

" LL.M., Lawyer and Associate Professor of Labour and Social Security Law at Universidad de
Buenos Aires, Facultad de Derecho, Argentina.
' R. TREVISTAN, La situacion juridica del deportista, 2005, elDial.com, DC644.
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ordinary justice.

Therefore, sport justice must be understood as a complex forum of ordinary
and private bodies competent to solve cases based on mandatory or private law.

The ordinary justice is divided into federal and local jurisdiction, as well as
into specific matter courts (i.e. employment and labour courts, civil courts,
commercial courts, criminal courts, etc.). All courts are empowered to hear and
decide all cases arising under the constitutional test regarding the Law. The Supreme
National Court (CSJIN) is the highest level court. Depending on the nature of the
dispute at stake, or the nature of the parties to a judicial procedure, legal cases may
be heard either by federal or local jurisdictions.

According to Article 14 of the Constitution,” all the inhabitants of the Nation
are entitled to associate for useful purposes, and Article 19 grants the right of
privacy and the corresponding limit to governmental control.’ There are different
interpretations regarding the proper scope of the privacy, some authors* believe
that the privacy provision protects only those actions that do not take place in
manifestations; others® also include under such protection those actions that take
place in manifestations which in no way offend public order or morality, nor injure
a third party; and others® also include that those actions that take place in the
presence of the public by making close reference to themselves.

National Sports Federations are non-profit organizations governed by private
law in accordance with Section 31 of the Civil Code and have to promote the
general welfare expressing the constitutional freedom of association provision granted
by Article 14 of the Constitution. They can enact their own set of rules regarding
organized sports activities and regulate the operations of the bodies.

2 Article 14: All the inhabitants of the Nation are entitled to the following rights, in accordance with
the laws that regulate their exercise, namely: to work and perform any lawful industry; to navigate
and trade; to petition the authorities; to enter, remain in, travel through, and leave the Argentine
territory; to publish their ideas through the press without previous censorship; to make use and dispose
of their property; to associate for useful purposes; to profess freely their religion; to teach and to
learn.

* Article 19: The private actions of men which in no way offend public order or morality, nor injure a
third party, are only reserved to God and are exempted from the authority of judges. No inhabitant of
the Nation shall be obliged to perform what the law does not demand nor deprived of what it does not
prohibit.

* G. BADENI, Tratado de derecho constitucional, T. 1, Buenos Aires, Argentina, 2006, 568.

> A. E. Sampsay, La filosofia juridica del art. 19 de la Constitucion Nacional, Buenos Aires,
Argentina, 1975, Cooperadora de Derecho y Ciencias Sociales, 25/38.

¢ G. J. Bibart Cawmros, Tratado elemental de derecho constitucional argentino, T. I-B, Buenos
Aires, Argentina, 2000/2001, Ediar, 51. M. A. EKMEKDJIAN, Tratado de derecho constitucional, T. 11,
Buenos Aires, Argentina, 2001, Depalma, 376. M.A. GeLL1, Constitucion de la Nacion Argentina.
Comentada y concordada, Buenos Aires, Argentina, 2008, La Ley, 250. C. S. NiNo, Fundamentos
de derecho constitucional, Buenos Aires, Argentina, 2002, Astrea, 304. N. P. SAGUES, Elementos de
derecho constitucional, T. 11, Buenos Aires, Argentina, 2003, Astrea, 384/385.
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1.1 Development of sports law in Argentina

In 1904 the Congress enacted the Law No. 4345 to encourage the practice of
athletic sports and football. According to the law, the Executive Power was
empowered to invest a sum of money on an annual basis to promote the practice of
athletic sports and to celebrate national football competitions awarding the “Copa
Argentina” (Argentinean Cup) organized by the Sociedad Sportiva Argentina.”

A few years later, the Congress passed the Law No. 6013 to promote the
practice of shooting and physical education. On the other hand, the Law No. 6277
was issued to promote the physical culture. A new agency was created with the
objective to control the investment called Sociedad Sportiva Argentina and also to
approve the regulations of the physical culture. In addition, the Law No. 6277
ordered five stadiums to be built in different Provinces: a 50,000 capacity stadium
in the Capital City; a 15,000 capacity stadium in the Province of Cordoba; a 10,000
capacity stadium in the Provinces of Tucuman, Mendoza and Entre Rios. The
budget for those constructions came from the government. In those stadiums
international competitions should take place every four years and national
competitions every two years.®

Three years later, a new law on the promotion of the practice of shooting
was passed, the Law No. 8830. In 1947 a credit for Argentinean shooting
practitioners was provided by the Law No. 12974. The purpose was to support
attendance at an international competition so that they would be able to attend the
ISSF World Shooting Championship that took place in Stockholm.

Since then, Argentina has been very active in promoting and assisting sport
activities through contributions, loans, credits, cash grants, subsidies, building
stadiums and sports venues, and donations or transfers of public property to sports
entities.

Finally, in 1969 the Decree-Law No. 18247 on the promotion of sports
and assistance of the practice was passed. Five years later it was repealed by Law
No. 20655 which today is the current regulation with some amendments. The
fundamental stone in the role of the Government in sport is set up by Law No.
20655 on sports regulation, Law No. 24819 on fair play in sports and drug-free
sport, Law No. 24192 on prevention and punishment of violence in sporting events,
and Law No. 25284 on special system for the administration of entities with economic
problems and administration trust with judicial control.

2. Relationship between ordinary and sports justice

The legal system of Argentina comes from the continental civil-law tradition and its

7 ScumoisMaN MarIo A., DoLaBiiaN DiEGo A., Estudios sobre derecho y deporte, T. 1, Cordoba,
Argentina, 2009, Ed. Lesner Editora, 138.
8 M. A. ScumoIsMAN, D. A. DoLABIIAN, Idem, 139.
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National Constitution.’ All the powers not delegated to the Federal Government in
the Constitution are reserved to the Provinces.

Ordinary justice is constrained to rule over the private governance of sports
unless mandatory rights apply. In the case “Club Atlético Lanus ¢/ Asociacion del
Futbol Argentino ”'° dated in 1980, the CSIN upheld the lower court decision that
dismissed the lawsuit because the associative pathway was not exhausted: its
condition is not replaced by the doctrine of arbitrariness or alleged injury to
constitutional guarantees.

Later in 2000, the CSJIN held in the case “White Pueyrredon, Marcelo C.
¢/ Jockey Club Argentino”"! the limited power of judges on reviewing internal
decision made by associations. The plaintiff requested judicial review on a disciplinary
action on the ground that such decision was illegal.

According to the decision, Judiciary should be restricted only to exercise
judicial review in the case of disciplinary action imposed by associations, control of
legality and reasonableness.

In 2001, the National Court of Appeals No. “D” on Civil matters heard a
case'? where the plaintiff sought judicial review of an expulsion imposed by an
association’s body. The expulsion decision was motivated by the fact that the
plaintiff was accused for sexual harassment. As the crime was not proved before
the criminal court, the innocent plaintiff filed a petition to declare illegal the internal
decision made by the association based on the argument that he should not be
expelled as the criminal accusation was rejected by the criminal court.

The Court of Appeals after examining the facts, that the internal procedure
that took place granted the due process and that the provision of the bylaws stated
the cause for expulsion in cases where a member did a reprehensible conduct in
accordance with the democratic principle, it decided that the decision was reasonable.
In doing so, the Court of Appeals reasoning was based on the limited judicial
review power doctrine made by the CSJN in the named case.

In addition, the National Court of Appeals No. “M” on Civil matters
established that the judiciary is not another upper associative court, so the judicial
review must be restrictive. '

On the other hand, in matters related to mandatory law, the ordinary courts
are the exclusive forum to hear such cases. In fact, there is a specific statute for
those athletes who play football as a professional activity, under Law No. 20160.

? See full text version in English of the Constitution in the Senate web site: www.senado.gov.ar/web/
interes/constitucion/english.php (13 May 2013).

10Case 302:1013.

' Case 323:1042.

124D, C., R. L. ¢/ Tiro Federal Argentino de Buenos Aires”, decided by the National Court of
Appeals No. D on civil matters, December 16, 2004, cited by M. A. ScimoismAN, D. A. DoLABIIAN,
Estudiossobrederecho y deporte, T. I, Cordoba, Argentina, 2009, LesnerEditora, 174/184.

3“M., B. E. ¢/ Club Universitario de Buenos Aires”, decided by the National Court of Appeals
No. M on civil matters, March 7, 2006, Lexis N° 70038021; cited by ScHMoISMAN MARIO A., DOLABIIAN
DieGo A., Estudios sobre derecho y deporte, T. 1, Coérdoba, Argentina, 2009, LesnerEditora, 377.
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The general Employment Act (Law No. 20744) applies also for coaches,
referees and some athletes.

3. Argentine Olympic Committee

Comite Olimpico Argentino -Argentine Olympics Committee- (COA)' was founded
in 1923 and since then handles all issues related to the application of the principles
that shape the Olympic Charter. The COA is a non-profit civil and autarkic entity
under private governance.

According to the respective bylaws, the requirements to be a member are:
being affiliated with an International Federation of sports included in the Olympic
Games program or recognized by the International Olympics Committee (I0C),
possessing a statute that satisfies the Olympic Charter, not being intervened by the
Federal Government nor by any local government, and providing evidence that it
carries out an actual sporting activity that takes part in the country and the international
sport competitions, and also that it provides training programs for athletes.'

Members are obliged to carry out their sporting activity with loyalty and to

14 See web site: www.coarg.org.ar.

15 COA members of Olympics Games: Confederacion Argentina de Atletismo (CADA); Federacion
Argentina de Badminton (FEBARA); Confederacion Argentina de Basquetbol (CABB); Asociacion
Argentina de Bobsleigh, Skeleton y Luge; Federacion Argentina de Box (FAB); Federacion Argentina
de Canoas (FAC); Union ciclista de la Republica Argentina; Confederacion Argentina de Deportes
Acuaticos; Federacion Argentina Ecuestre (FEA); Federacion Argentina de Esgrima (FAE); Asociacion
del Futbol Argentino (AFA); Confederacion Argentina de Gimnasia; Asociacion Argentina de Golf
(AAG); Confederacion Argentina de Handball (CAH); Confederacion Argentina de Hockey sobre
Césped y Pista (CAH); Asociacion Argentina de Hockey sobre Hielo y en Linea (AAHHL);
Confederacion Argentina de Judo (CAJ); Federacion Argentina de Luchas Asociadas (FALA);
Federacion Argentina de Patinaje sobre Hielo (FAPH); Union argentina de Patinadores de Velocidad
sobre Hielo (UVEPA); Federacion Argentina de Pentathlon y Biathlon; Federacion Argentina de
Pesas (FAP); Asociacion Argentina de Remeros Aficionados (AARA); Union Argentina de Rugby
(UAR); Federacion Argentina de Ski y Andinismo (FASA); Confederacion Argentina de Tackwondo
(CAT); Asociacion Argentina de Tenis (AAT); Federacion Argentina de Tenis de Mesa (FATM);
Federacion Argentina de Tiro (FAT); Federacion Argentina de Tiro con Arco (FATARCO); Federacion
Argentina de Triatlon (FAT); Federacion del Voleibol Argentino (FEVA); Federacion Argentina de
Yachting (FAY).

COA members of recognized games: Federacion Argentina de Actividades Subacuaticas (FAAS);
Federacion Argentina de Ajedrez (FADA); Federacion Argentina de Aficionados al Billar (FAAB);
Federacion Argentina de Beisbol; Confederacion Argentina de Bochas (CAB); Asociacion Argentina
de Bowling (AAB); Asociacion del Bridge Argentino (ABA); Federacion del Deporte de Orientacion
de la Repuiblica Argentina (FDORA); Federacion Argentina del Esqui Nautico y Wakeboard (FADEW);
Federacion Argentina de Karate (FAK); Confederacion Argentina de Motociclismo Deportivo
(CAMOD); Federacion Argentina de Paracaidismo (FAP); Confederacion Argentina de Patin (CAP);
Confederacion Argentina de Pelota (CAP); Asociacion Argentina de Polo (AAP); Confederacion
Argentina de Softbol; Asociacion Argentina de Squash Rackets (AASR); Asociacion Argentina de
Surf (ASA); Federacion Argentina de WushuKungfu (FAWK).

COA members of adherente games: Confederacion Argentina de Cestoball (CADC); Federacion
Colombofila Argentina (FCA); Federacion Deportiva Militar Argentina; Federacion Argentina de
Faustball (FAF) Asociacion Padel Argentino (APA); Federacion Argentina de Yoga.
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comply with the principles, regulations, and usual practice of the sport. Athletes

should practice a sport in compliance with the rules and instructions of IOC and

COA.

One representative of each national federation has the right to participate
in the assemblies, both ordinary and extraordinary, in accordance with the relevant
statutes.

The COA exclusively represents the athletes of the country in the Olympic
Games, in continental games, in regional games and any multi-game competitions
sponsored by the IOC. The athletes are appointed by the relevant federation and
subject to the final approval of the COA. They must meet established sports
performance standards and have a flair for the representative role for the youth in
the country.

The COA’s objectives are:

- Torespect the Olympic Rules established by the IOC.

- To cooperate with the national authorities of the sports, in everything related
with the promotion and diffusion of the sports, proposing and advising in
everything that may be requested by these authorities.

- To promote the Olympic Movement and the Olympic Ideals in all the Argentine
territory.

- To coordinate with the National Sport Federations the arrangements for the
delegations taking part in the Pan American, South American and Olympic
Games, to assume the responsibility of the enrolment and participation of the
argentine teams in the Games, coordinating with the national authorities the
best representation for each of the events.

- To support the national sports developing projects and to promote the
constructions of sport facilities required for high level performance.

- To organize and develop sport and cultural courses, lectures and expositions.

- To cooperate with the authorities of the sports at national, provincial and local
levels and with national federations in the organization of the Argentine Sport
Games.

- To develop annually, the courses of the Argentine Olympic Academy.

- To keep the connection with the IOC, National Olympic Committee
Associations, International Federations, National Olympic Committees, so as
with the American Sport Organizations, like Pan American Sport Organization,
South American Sport Organization, Central America and Caribbean Sport
Organization, Central America Sport Organization and Bolivian Sport
Organization.

In accordance with the COA’s bylaws, the Executive Committee is
exclusively empowered, in Argentina, to construe the provisions of the Olympic
Charter and its rules, as well as the rules of the Association of National Olympic
Committees (ANOC), Pan American Sports Organization (ODEPA - PASO), South
American Sports Organization (ODESUR), and Argentine Olympic Committee
(COA).
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The Executive Board can impose sanctions to its entity members, athletes
and officials under its jurisdiction, once the opportunity to provide defence to the
accused is granted. The affected party can appeal the decision by filing it in writing
before the Court of Appeals for the COA within five working days from the date of
its notification to the plaintiff. Later, the decision can be appealed before the Court
of Arbitration for Sport (CAS) or the one in Argentina within twenty one working
days from the date of notification. In case of absent of appeal, the decision is
legally binding.

The sanctions that might be applied to the entities members are: a) warning;
b) suspension, the maximum term not exceeding one year, c) expulsion, which is
established according to the severity of the case and the circumstances of the case
for the following reasons: 1) breach of the obligations imposed by statute, regulation
or resolutions Assemblies and Executive Board, 2) flagrant misconduct, 3) voluntarily
damage to the association, cause serious disturbances within it or observe a
misconduct which is notoriously harmful to the general welfare. On the other hand,
the possible sanctions to be applied to athletes and officials are: a) warning; b)
temporary disqualification to integrate COA’s delegations but not exceeding a-four-
year-term; ¢) permanent disqualification for integrating COA’s delegations.

4. Relevant football regulations

In 1934, the well-known Asociacion del Futbol Argentino (AFA) was established
by the merge of the two previous existing organizations.'® All private regulations
related to football in Argentina are under the control and authority of AFA.

4.1 Legal entity and functions

AFA is a private entity formed by local football clubs and subject to the rules of the
Civil Code as any other association in Argentina. It is an upper level association, in
other words it constitutes a federation.

Under Section 2 of its bylaws, AFA promotes the practice of football in
Argentina coordinating the action of all its affiliated entities in accordance with
FIFA’s provisions.

Furthermore, Section 3 allows AFA to achieve its goals by joining to other
sports entities in the country or abroad. AFA has the exclusive representation of
Argentine football association at international level and specially to the ‘Federation
Internationale de Football Association’ (FIFA) of which it is a member.

As a consequence of its status of federation, AFA has a double role:

- From the private governance view, AFA is the governing body of football in
Argentina and therefore affiliated clubs recognize and delegate to AFA the
necessary power to achieve such purpose.

1 M. A. ScumoismaN, D. A. DoLaBIIAN, Estudios sobre derecho y deporte, T.1, Cordoba, Argentina,
2009, Lesner Editora, 381.
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- From the public governance view, sports federations are empowered by
Government to pursue certain activities which have public nature. This is a
consequence of the increasing public role that has been allocated on the sporting
phenomenon which at first was purely governed by private regulations.’

It is possible to summarize AFA’s functions on both a local and international

basis, being part of the first category: (i) to organize Argentine football league, (ii)

to cooperate with the State; (iii) to exercise the sports disciplinary authority, (iv) to

exercise the governing authority over the football in the provinces (through the

Consejo Federal de Futbol (CFF)), (v) to appoint the members of national teams,

and (vi) to appoint clubs participating in the international tournament. Regarding

the functions on an international basis, AFA (i) has the exclusive international
representation of the discipline, and (ii) is responsible for collaboration in the
organization of international competitions that take place in the country.

4.1.1 Assembly

It is the supreme authority of the AFA. Its most important duties are: (i) choosing
the members of the Executive Committee and the President of the Institution; (ii)
approving the annual report, the General Balance, the Inventory, and the Resources
and Expenditures, authorizing the buying and selling of real estate and their taxing,
mortgaging or permuting; (iii) fixing the maximum total amount of credits and/or
loans that the Executive Committee can request and obtain in banks or other
institutions for official or private credits, as well as the maximum total amount of
loans that the Executive Committee can grant to affiliated institutions; dissolving
AFA or changing its structure, according to national laws that are in force at the
moment.

The members are the directly affiliated institutions that form the different
divisions, as well as by the Clubs indirectly affiliated and that participate in the
tournaments of the First Division and First B National Categories, and by the
affiliated Leagues. It is formed by a President and 49 members: one for each club
of the First Division; 8 for the First B National; 7 for the Affiliated Leagues; 7 for
First B Division; 4 for First C Division and 3 for the First D Division. The legal
representative of AFA is the appointed as President of the Assembly, the Executive
Committee and the Federal Counsel’."

4.1.2 Executive committee

It is formed by a President and 27 chief members that represent all categories,
clubs and Affiliated Leagues; the Body is also composed of substitute members.

171L. M. CazorLa PriETO, Deporte y estado, 1979, Labor-Politeia; cited by M. A. Scumoisman, D. A.
DovLaBiiaN, Estudios sobre derecho y deporte, T. 1, Cordoba, Argentina, 2009, Lesner Editora, 383.
8 See AFA web site: www.afa.org.ar/index.php?option=com_content&view=article&id
=8745&Itemid=267 (13 May 2013).
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Between the most important tasks are to summon the Assembly, to have
an ordinary session once a week, on the dates and times decided upon, and in
extraordinary session when it is summoned by the President or by request of 10
members; interpreting the Regulations on Transgressions and Penalties; to comply
and to make the Regulations Statute compliant; to agree, to suspend or to cancel
affiliations of clubs directly affiliated ad referendum to the Assembly; to manage
AFA and to represent it in administrative or judicial matters; naming referees and
applying measurements according to the proposals filed by the Referees School; to
take care and to run the international affairs of Argentine football; to authorize

players transfers, or not authorizing them’."

4.1.3 Discipline Court

The Sports Discipline Court was created in 1934. It is composed of a President
and 12 members. This court decides any transgressions to the Statute, to the
regulations or to AFA’s resolutions.

In that sense, it is empowered to punish faults that would turn out to be
imputable to clubs directly or indirectly affiliated that participate in its competitions
as well as players, associates or employees, coaching personnel, managers, referees,
assistant referees or other personnel that have connections with AFA.

4.1.4 Appeals Court

This Court of Appeal consists of 3 members, who must be lawyerss. One of them
performs as President of such body. The Appeals Court is entlited to review
Judgments decided by the Sports Discipline Court, in cases of major sanctions
mentioned in AFA’s Statute.?

4.1.5 Court of Auditors

It is composed of a President, four chief members and four substitute chief members.
Their most relevant functions are: (i) to control the movement and handling of
funds that are made by AFA’s government entities; (ii) to establish, in a mandatory
nature, an accounting system and a consistent accounting plan as well as fixing the
annual budget for resources and expenditures; (iii) to make resolutions regarding
the Annual Report, Balance Sheet, Inventory and the Resources and Expenditures
Account for the H. Ordinary Assembly to review; (iv) to request affiliated clubs to
provide their accounting statements certified by a national public accountant
according to the current accounting regulations; (v) to carry out audits to institutions

¥ See AFA web site: www.afa.org.ar/index.php?option=com_content&view=article&id
=8746&Itemid=252 (13 May 2013).

20 See AFA web site: www.afa.org.ar/index.php?option=com_content&view=article&id=
11462 &Itemid=276 (13 May 2013).
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affiliated to AFA when requested by the Executive Committee or by the Assembly;
and (vi) to supervise AFA’s process of liquidations when disposed by the H.
Assembly’.?!

5. Clubs and players’ rights and obligations

Clubs and players have different rights and obligations depending on the amateur
or professional status of the players. The employment relationship is governed by
Law No. 20744 (namely ‘LCT’ or ‘RCT’) enacted in 1974 and modified several
times. The LCT governs the employment relationship from the hiring up to the
termination. The majority of the concerns that might show up regarding the rights
and duties of employees and employers are covered by such statute.

The statutory coverage includes every person in the licit service of another
who has the right to manage and there is a payment in compensation for it, under
any employment contract, expressed or implied. This employment relationship is
defined as a salaried work in contrast with an independent contractor and will be
regulated by the LCT and the corresponding CBA. There are several activities that
are not excluded by the LCT, but have a separate statute that governs such activities:
construction workers (Law No. 22250), travelling sales employees (Law No.
14546), professional journalists (Law No. 12908), administrative employees for
press companies (Law No. 12921), professional musicians (Law No. 14597),
professional football players (Law No. 20160), hairdressers (Law No. 23947),
among others.

Since 1969, the CNAT as a whole ruled that the relationship between the
professional football player and the club is governed by the employment law.?
However, there is no parallel with other sports activities such as volleyball, handball
or basketball. In these other sports activities the courts have been ruling that the
practice is amateur and therefore they are not covered by the scope of the LCT.
The reasoning is that the players only have a philanthropic interest in it that helps
their own development as persons but not as a subordinate. In many such sport
practices, coaches and referees have the employee status and all the corresponding
rights and obligations.

The employment and labour issues have been delegated to the Federal
Government empowering the Congress to enact the laws regarding such field as
well as Social Security.

Despite the failure to enact a code of labour law, separate laws addressing
conditions of employment, right to self-organizations and to strike, to bargain
collectively, and collective dispute resolution have been approved.

2l See AFA web site: www.afa.org.ar/index.php?option=com_content&view=article&id=
11465&Itemid=279(13 May 2013).

2"Ruiz S. ¢/ C. A. Platense s/ Despido”, decided by the CNAT as a whole under Plenario No. 125,
in October 1969.
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5.1  Law No. 20596 — Special leave pay for sports competitions

All amateur athletes who are appointed to intervene in selective regional Tournaments
by the corresponding sports federation, have a special leave pay, both public and
private, for preparation and to participate in the competition.

In addition, the Act also includes as beneficiary: (i) any person who in his
capacity as manager or agent must integrate necessarily the delegations participating
in the competitions; (ii) those who must necessarily participate in congresses,
conferences, meetings, courses or other activities related to sports, which take
place in Argentina or abroad, either as representatives of recognized sports
federations or members of sports organizations; (iii) those who have been appointed
by the sports federations or national or international organizations to intervene as a
referee, official or arbitrator; and (iv) coaches, trainers and all those who must
necessarily perform functions relating to the athlete’s psychological and physical
care.

In relation to the period of time, the athletes have up to 60 calendar days
per year and the other beneficiaries have up to 30 calendar days per year.

In order to apply for the leave pay, the person must have at least 6 months
of seniority at the time of requesting it and also has to be authorized by the competent
authority.

The Government will provide the sum of money corresponding to afford
the salary and social security contributions in order to release the private employer
to afford the labour cost of the beneficial person by the system.

5.2 Athletes performing in team sports

Among the athletes who perform sports in teams that depend on a sports institution,
this is that they practice sports as part of a squad; it is possible to distinguish them
by its professional or amateur characteristic. In the professional sports, the athlete
executes with the club an employment agreement while in the amateur sports it is
not clear whether or not there is an employment agreement.

The first step for the athletes to affiliate with a club is the signing (fichaje).
The signing is intended to mean the registry made on behalf of an amateur athlete
by the relevant club in the records of the respective sports federation.

The signing is done in general when the players begin playing for a certain
club, in its lowest divisions, which usually happens at an early age, for example
when they are ten or eleven.?

As to the legal nature of the signing, it is a contract, an adhesive one,
governed by contract law.? Therefore the relationship between the athlete and the

2 M. P. VipiLa, Contratos deportivos relacionados con nifios/as y jovenes, 2005, elDial.com,
DC681.

24 “S. N. y otro v. Club Independiente” decided by Court of Appeal N° 2 on Civil and Commercial
in Azul, Province of Buenos Aires, October 28, 2004, Lexis N° 35000903.
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club is subject to the pyramidal shape in which activities are governed by private
law of the relevant sports federation, including the sporting entities affiliated to it,
which also complies with the international sport federation.?

According to the regulations of different sports federations in Argentina
(i.e., football through AFA, basketball through Argentina Basketball Confederation,
volleyball or rugby ones, etc.), an amateur athlete that has been registered by the
signing then will need to be granted a “transfer” in order to be able to begin play for
another club.

The question is whether or not that signing binds the child or young athlete.

Children or young athletes cannot be bound, as they have no capacity to
enter into a contract of adhesion validly called ‘fichaje’ by themselves or through
their legal representatives if this contract involves giving up rights so precious as
freedom and free association rights.?

Despite of the important role and benefits of sport entities, all the rights
and duties towards children fall on their parents. The exercise of parental authority
must be performed in order to provide protection geared toward their comprehensive
development, in accordance with Section 264 of the CC.”’

According to the Section 189 of the Law 20744 it is prohibited for employers
to employ persons under the age of 16 in any activity; neither under economic nor
philanthropic interests.

There is no jurisprudence addressing the issue that arises from this new
regulation since 2008 related to whether the possibility to require the signing to
children and young athletes under the age of 16 years old should be limited or not.
This is because the law prohibits that young people render any kind of service in
any activity neither with economic nor philanthropic purposes. On the other hand,
it could be arguable that sports practice is not covered by such provision.

Regarding the fichaje, it does not entail by itself an employment relationship
nor a framework that can infringe the children’s constitutional rights of freedom of
association and freedom of work.

Even though clubs have a crucial role on the comprehensive development
and training of young athletes, the law recognizes parents the mission of ruler over
the children. Therefore, the clubs have not an unlimited power against young athletes
will or his parents.?

5.3 Athletes performing individually

The case of athletes who perform individual sports is very different from those

2 R. TREVISTAN, La situacion juridica del deportista, 2005, elDial.com, DC644.

26 M. P. VipiELa, Contratos deportivos relacionados con nifios/as y jovenes, 2005, elDial.com,
DC681.

27 MOLINA, as Children’s Advocate Chamber in the case Coloccini, quoted by M. P. VipELA, Contratos
deportivos relacionados con nifios/as y jovenes, 2005, elDial.com, DC681.

8 “Diebold, Roberto c. Club Atlético Obras Sanitarias de la Nacion y otro” decided by National
Court of Appeal on Civil N°E, june 25, 1987, ED 127-375.
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who perform as part of a team. However, there is the same classification of
professional and amateur status. The basic difference is the fact that, in the majority
cases, there is no relationship with a club, but this practice is also subject to the
pyramidal shape in which activities are governed by private law of the corresponding
sports federation, including the sporting entities affiliated to it, which also complies
with the international sport federation.

This individual approach causes a more difficult financial position for the
athlete in training, registration fees for competitions, travelling abroad, etc. The
athlete often enters into an agreement with corporations or people who affords the
athlete’s expenses in exchange of a share of future profits from it. These contracts
are usually made for a long period and the percentage in the share of profits is
generally very high. It is very common that these contracts impose obligations in
relation to athlete training, diet, residence, prohibited activities, etc.?’

In a case® of a female tennis player, her parents signed a contract on
behalf of their daughter when she was 16 years old with a company for a period of
ten years. Later, the company sued the player for breaching the contract and damages
which was awarded.

The Court upheld the legality of the contract between the tennis player and
the company based on the argument that it was an employment agreement and
therefore it was valid because her parents consented at the time of formation.
However, the assumption of the court regarding the existence of an employment
agreement was questioned by commentators due to the fact that in this case the
dependency as a key factor to determine employment relationship was not so clear.

This issue is relevant in the sense that the ability of children and youth to
celebrate employment agreements is broader than the ability to enter into other
contracts.

Another interesting point of the judgment, is the fact that although the
Court did not mention a right to training, in a way it considered this by ordering the
player to pay the plaintiff the costs it incurred (on expert assessment) for the
professional development of her tennis game.

5.4  Law No. 20160 — Statute of professional football players

The relationship between sports entities and athletes who play football as a
professional activity is governed by the Law No. 20160, the Law No. 20744 in
those aspects that could be applied, the corresponding CBA and the contract to
which the parties subscribe. Any other employment legislation in force compatible
with the characteristics of this sports practice shall be of subsidiary enforcement.

¥ M. P. VipiELa, Contratos deportivos relacionados con nifios/as y jovenes, 2005, elDial.com,
DC681.

30 “Emprendimientos Tenisticos Sociedad Anénima ¢/ Sudrez Paola s/ ordinario”, decided by the
National Court of Appeal on Commercial, No. C, on July 5,2002.
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The contract is defined as when one party binds itself to play football for a
fixed term as a member of a sports entity which also binds itself to compensate the
player with a sum in money.

In 2009, both AFA and the union, agreed on representing the football players
and signed a new CBA under the registry CCT No. 557/2009% replacing the previous
one dated on 1975 under the registry CCT No. 430/1975.

According to the CBA, a professional football player is considered a person
who binds himself to play football for a fixed term as a member of a sports entity
which participates in the professional tournaments, and also with compensation in
favor of the player with a sum of money.

The contract shall clearly detail the amount the football player will receive
as compensation for:

- monthly salary;

- bonus for points won in official matches;

- bonus for friendly matches won or tied;

- bonus for classification on the national or international competitions or
tournaments in which the contracting club plays or may play.

If the club in which the player renders his services moves to a lower category,
the contracting club may decide to reduce his compensation by 20% for the period
of time that the club remains in the lower category; the lowest limit for reduction
shall be the established by the minimum vital and adjustable salary. Should the club
where the player renders services move to a higher category, player’s salary shall
be increased by at least 25% as from January 1* of the year that the new season
starts.

5.4.1 Obligations

The statute establishes generic and specific obligations for the clubs and players,

the following obligations are for the clubs:

- topay all amounts agreed in the contract even if the club dispenses the player’s
services;

- to grant player one day per week to rest and, annually, a leave of absence for
30 days with the right to be paid his monthly salary as established in the
contract. Except by agreement of the parties to the contrary, days of the leave
shall be running days;

- toprovide full medical attention, including psychology and rehabilitation services,
to guarantee player’s efficient sports performance;

- tocontract insurance policies to foresee compensation for player’s generic or
specific incapacity, whether total or partial, or player’s death during
competitions, preparation events or player transportation irrespective of the
means used, and whether the event takes place in the country or abroad,

31 See full version in Spanish: https://convenios.trabajo.gob.ar/include/showfile.asp? Archivold=30927
(13 May 2013).
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pursuant to what is established by Law No. 24557;

- to pay expenses for transportation, accommodation and food when player
travels in order to honour contractual obligations.

On the other hand, the statute lists the following obligations for the players:

- to play football only for the contracting club or in teams that represent the
AFA, pursuant to relevant rules;

- to maintain and improve the condition of his sport abilities and physical and
psychological well-being in order to achieve efficient performance; if this abilities
and conditions are diminished or lost for reasons attributable to player, he
shall be responsible for gross negligence;

- toplay efficiently and to the best of his abilities and strengths;

- toadapt his lifestyle to the demands of his contractual obligations;

- toattend any meeting called by the club or the authorities of the AFA, and to
play in all the matches in the position he is indicated irrespective of the date,
time and place where the match takes place;

- tocomply with all international sports rules that regulate the football activity,
and the sports regulations of the club and AFA, as long as they are not contrary
to the statute;

- totrain as determined by the person appointed by the AFA to such effect. This
obligation shall subsist despite disqualification of the player; likewise, player
cannot excuse himself from attending training sessions due to working or
other job reasons, unless expressly permitted by the club. The club shall be
the only one to determine date, time and place for training, according to practices
and customs, as well as any changes it deems necessary in exceptional
circumstances, provided that said changes do not damage players interests;

- to notify the entity, within 24 hours, of any circumstance that may alter his
physical or psychological well-being; player shall accept assistance by the
club’s physicians and follow any indications they prescribe. The player may
request that a three-medical-doctor-panel (Medical Examination Board) be
appointed: one designated by the AFA, another one by the corresponding club
and a third doctor appointed by the player himself.

- to travel to every location where the club or the AFA are to take part in a
sports event within the country or abroad;

- to behave properly during matches, accept indications imparted by the club,
respect the audience, sports authorities, teammates and opponents;

- to pursue fair play, any sanction decided against him by competent authority
resulting in his impossibility to play shall be sufficient ground for suspension
of his rights to receive payment for as long as the sanction lasts, irrespective
of his obligation to continue training to keep his abilities and himself in the best
physical and psychological conditions.
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5.5 Football contract

The term of football contracts shall be between one and four years. In that sense,

there are different alternatives:

- The club shall offer a one-year contract, with the option for the club to extend
the term for one more year, up to three times. The players to be offered such
contract are to be registered in the AFA and must achieve legal majority (18
years of age) within the first year, or, if a minor, the player shall have played in
30% of official tournaments matches for the First division within the previous
year.

- Should a club contract a player of 21 or more years of age by transfer, or
because player is free to enter into contract, the club shall execute with the
said player a one-year contract, with the option for the club to extend the
contract for two more years.

- The club may contract minor players registered in the club or transferred to it,
executing a one-year contract with the possibility for the club to have the
contract extended for two more years. The contract shall be registered within
the time established by law, but in a period not shorter than the time between
two seasons.

Aside from this, the new CBA provides a new scheme. The clubs can
celebrate with players, who have been transferred or were free agent, professional
promotional contracts for one-year-period with an option of extending or a fixed
term contract for a period between one and five years but without any option of
extending.

The professional promotional contracts could be celebrated by the club
with athletes in the range of 16-21 years old, as follows:

- With players who have attained 16 years old, a one-year-period with an option
for the club to extend it for 1 or 2 years more.

- With players who have attained 17 years old, a one-year-period with an option
for the club to extend it for 1 or 2 years more.

- With players who have reached 18 years old, a one-year-period with an option
for the club to extend it for 1 or 2 years more.

- With players who have reached 19 years old, a one-year-period with an option
for the club to extend it for 1 or 2 years more.

- With players who have reached 20 years old, a one-year-period with an option
for the club to extend it for 1 or 2 years more.

- With players who have reached 21 years old, a one-year-period with an option
for the club to extend it for only 1 more year.

Since June 2009, any club determinate to extend the contract must notify
by telegram by May 31 of the immediate following year in the case of option by the
first extension and by April 30 of the following year in the case of the option for the
second extension.

Once the players attain the age of 22 years old it is not possible to celebrate
contracts with option to prorogue them.
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5.6 Limit foreign players in the squad

According to the CBA, the clubs that participate in the competitions under the
categories Primera A, Primera B Nacional and Primera B, organized by AFA
shall be limited to the number of four foreign players in their squad.

5.7  Registration

Every executed contract must be registered at the MDS, and copies of the contract
must be provided to different entities. One copy must be filed to AFA, another to
the corresponding union and another to the corresponding club. The football player
has to submit to AFA a copy of the contract.

This process has to be fulfilled within the term of ten days after signing the
contract. Nevertheless, failure by one of the parties to submit the copy or copies of
the contract within the term established shall not affect the validity of the contract
submitted by the other party. Failure to register the contract within the specified
term shall give rise to a daily fine, in favour to the FND, equivalent to 3% of the
monthly compensation of the player which shall be paid by the party failing to
register the contract.

Any contract or agreement modifying, altering or changing the content of
that registered in the MDS shall be null and void.

The new CBA No. 557/2009 in its Article 3 modifies the requirement to
submit a copy of the employment agreement to the MDS and also modifies the
nullity of those later agreements that alters the registered agreement only if a higher
salary in favour of the player is agreed.

Some commentators supported such provision because it is common in
Argentina that the parties celebrate a separate agreement with the actual salary and
it assumes a condition in favour of the player; others criticize it because there is no
benefit to the activity.*

In any case, it is important to clarify that as a consequence of Section 40 of
the Law No. 20744 the prohibition is only addressed to the employer and in no
case will affect the employees’ rights.

Once the club registers the contract before AFA, the football player is able
to play for and form part of the squad of the club. In addition, this implies that the
player acknowledges that all the rules and regulations of AFA, as long as they are
not contrary to the Law No. 20160, shall govern his sport relationship with the club
and the respective sports activities.

Notwithstanding, the CBA establishes a system to guarantee that players
receive all the amounts owed by the transferor club. In that sense, AFA shall not
register the contracts that a club signs up with players who come from another

32 M. PELLORROSO, C. AcUNA, E. VERCELLONE AND F. SALA GIMENEZ, Estabilidad contractual en el
futbol, 2010, elDial.com, DC14B0.
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club, if it is shown that the former club fully paid the amounts for his previous
services.

Every month, clubs shall submit to the AFA a report detailing the concepts
included in the compensation paid to their players. If a club fails to compensate a
player for two consecutive months, the club shall be compelled to pay after the
unpaid player requests payment to the club and to AFA in writing indicating the
amount owed. The AFA, within 72 hours after receiving the player’s complaint,
shall compel the club by registered telegram to deposit the amount claimed by the
player in the Treasury of the AFA within 10 days following reception of said telegram.
If the club fails to demonstrate, by true means, that the claim is not justified, or it
fails to make the deposit within the term specified in the telegram, the player shall
automatically be considered free and the club shall be compelled to pay the
compensations accrued and claimed as well as the amounts the player should have
received until the end of the year in course of the terminated contract.

If the AFA fails to notify the club about the claim, the union shall demand
fulfilment of the obligation to the AFA, which shall notify the club within the
following 48 hours. Should this fail, the AFA shall become jointly and severally
liable for the amounts owed. The debt shall be honoured within the periods
established; otherwise the player shall be automatically free from any contractual
obligation.

5.8  Transfers

There is no restriction for transferring contracts, but in these cases the player must
be awarded with a percentage of the value involved in the transaction.

The transferor club must have the expressed player’s consent to the
transaction. The minimum amount that the player must receive is 10% of the total
amount paid for transferring the contract. It has been enforceable by the Court
awarding the players and ruling that both clubs and AFA were jointly and severally
liable.*

The percentage to be paid to the player has been increased by the new
CBA to the minimum of 15% of the total amount paid for transferring the contract.

Later, the player must conclude a new employment agreement with the
new club governing their relationship.

On the other hand, it is also allowed to temporarily assign the contract to
another club for a maximum of a one year period. The temporary assignment shall
not affect the payment established in the contract assigned, and the assignor club
shall be jointly and severally bound for the fulfilment of the economic obligations
of the assignee, until the original contract is fully satisfied.

3 “Calderon Jorge Adrian ¢/ Asociacion del Futbol Argentino y otro”, decided by the National
Court of Appeal on Labour, No. IV, on October 31, 1979, D. T. XL-1980-353; a other cases now
omitted, cited by J.A. CoNFALONIERIL, Futbolistas profesionales, Revista de Derecho Laboral N°
2003-2, Rubinzal-Culzoni, 205.
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According to the Article 8 of the CBA, it is forbidden to transfer the football
player’s federative rights in favour of any other person or entity that does not
participate in any categories of the tournaments organized by AFA.

In case of partial transfers, the transferor must deposit 15% of the total
amount involved in the transaction at the time of executing the agreement.

5.9  Termination

Another consequence for the termination of the contract by unjustified breach of
obligations on the part of the club, is that the player shall be free from any contractual
obligation.

Therefore, the player has the right to enter into a new contract with any
other club within the country or apply for a certificate of international transfer.

6. Sports offences

Athletes and clubs might perform conduct detrimental to the sport policy that involves
values of honesty and loyalty. Those offences are a consequence of the violation
of the rules of the games and/or public order. In addition to the sports offences
mentioned above, it is important to point out the following.

6.1 Law No. 24192 — Prevention and punishment of violence in sporting events

The system addresses different fields of law, establishing jointly and severally
liability for torts, describing criminal conducts and offences. Torts and criminal
laws are under federal preemption whereas offences are not. The last one is only
for those offences which take place in the City of Buenos Aires.

According to the law, there are terms defined as follow:

- Supporter: any person who goes, stays in, and leaves the stadium where the
match takes place;

- Organiser: any member of managerial committee, manager, employees or
assistants under contractual relation with the entities which participate or
organize the sports events, either official or private;

- Participant: athletes, technicians, referees and all those whose participation is
necessary to carry out the sports event;

The Argentinean policy against the violence in sports events is mainly
contained in the Law No. 24192 which describes conducts against a person in
general and those who have a relationship with sports entities. The wrongful deed
is when the foreseeable acts take place because of or on the occasion of a sports
event with public attendance, either in the same place or nearby, before, during or
after the event.

The Judges that found the accused guilty of one or more of the relevant
crimes shall also impose one or more of the following accessory punishments:
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- Disqualification for a term between six months and five years to attend the
kind of sports event that gave rise to the conviction. Fulfilment shall be
guaranteed by the convicted person appearing before the Police Station of the
jurisdiction of his domicile, whenever there is a sports event similar to the one
that gave rise to the conviction, on the date and at the time fixed by the Court
for such appearance. The Judge may wholly or partially excuse the convicted
person from appearing before the Police;

- Disqualification for a term between one and fifteen years to carry out activities
as athlete, professional player, technician, collaborator, manager, licensee,
member of a committee or subcommittee of sports entities, or to be under
contractual relation with any sports entity for any reason whatsoever;

- Life disqualification to attend matches held at the location or stadium where
the crime took place.

In addition, it is considered an offence subject to punishment if a conduct
performed by any person in the City of Buenos Aires aids, abets or facilitates in
any way the commission of unlawful access to the stadium, or disturbs the order of
the queues to acquire the tickets, or the queues to enter or to leave the premises
where the sports event takes place. It is also an offence if a person does not
expressly offer the total quantity of available tickets, or sells them in different
conditions from those communicated to the public, or if an unauthorised spectator
steps into the field or changing rooms or any other exclusive area for the participants
in such event; or if he sells or consumes alcoholic beverages in sports events; or he
commits offences against the maintenance of the order.

People who commit offences against the maintenance of the order are:

- Any person who does not obey the instructions ordered by the competent
authority - aimed at maintaining the order and organization of the security
measures.

- Any person who provokes supporters from the opposite team by carrying or
showing banners or trophies that represent any club other than their own, or
who with the same purpose, keeps or allows the said banners or trophies to be
kept in a stadium.

- Any person who arouses violence through signs, megaphones, loudspeakers,
radio or any other means of mass media.

- Any person who carries pyrotechnics, except for exceptional authorizations
which shall be communicated, in writing, by competent authority to the event
organizers.

- Any person who by any means generates the danger of crowd or avalanche.

- Any person who deliberately changes his personal appearance, or by any
other way hinders or prevents people from identifying him.

- Any person who spills liquids or throws pieces of paper in flames, objects or
substances that may trouble or hurt others.

- Any person part of a group of three or more people which occasionally or
permanently causes disturbances, insults, or threatens others.

- Any person who participates in a fight, in any way.
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- The athlete, manager, reporter, figure or organizer of a sports event, who
disrupts public order or encourages others to do so, by means of expressions,
gestures, or antisocial behaviour.

- Any person who enters or carries or keeps with him sharp weapons or any
other element whose clear aim is to inflict violence or to attack third parties.

- Managers, members of the managerial committees or subcommittees,
employees any other member of sports entities under contractual relations
with the entity for any reason whatsoever, licensees or any of their employees
who accept that the said sharp weapons or elements whose clear aim is to
inflict violence or to attack third parties.

- The vendor who sells or supplies people present at the sports event with
beverages in bottles or food in containers, which owing to their characteristics,
may be used as elements of aggression. In this case, the vendor shall be
punished with a fine between ten pesos (AR$ 10) to one thousand pesos (AR$
1,000).

6.2 Law No. 24819 - Fair play and drug-free

According to the law, doping is defined as the use of prohibited substances or
methods irrespective of how much substance is administered, by an athlete, before,
during or after a competition. The prohibited methods and substances are detailed
and amended regularly by Comision Nacional Antidoping (CNA). Likewise, doping
is also defined as the administration of prohibited substances or methods to an
animal which is part in a sports competition.

The purpose of the regulation is to preserve ethics and fair play in sports,
in order to maintain the best conditions of physical and psychological health. These
anti-doping controls remain exclusively on a governmental agency.

The international competitions that take place in the country shall be
governed by the regulations of the international sports federations or the IOC, as
the case may be.

The classification of prohibited substances is broke down by the Laws No.
17818 and 19303 regarding narcotics and psychotropics respectively, as well as the
lists updated by the International Narcotics Control Board of the United Nations.

This chapter does not address this specific issue; however, it is important
to provide an overview of the obligations regarding to this matter.

6.3 Damages

Violation of the rules of the game might also be a violation of mandatory law, such
as economic damages based on the Civil Code or Criminal Code. In that sense, the
National Court of Appeal on Civil matters, Room I,** ruled in favour of a referee

34 “Sanchez, Angel O. v. Maradona, Diego A.”, Camara Nacional de Apelaciones en lo Civil, sala,
01/07/1999.
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who sought economic damages against Diego Maradona as a coach who verbally
and with libel offended him under Section 1089 of the Civil Code. The court held
that the coach had to respond for the damage suffered by the referee, and such
liability has to be increased by the popularity that it enjoys as technical director and
by the journalistic impact of their judgments and attitudes, as this increases its
harmful potentialities.

7. Sanctions on clubs and players
7.1  Sanctions on clubs

According to Section 51 of the Law No. 24192, entities or associations that participate
in a sports event are jointly and severally liable for the damages taking place within
the stadium.

Any breach of the dispositions established by the Law No. 24819 on the
part of the sports entities registered at the Registro Nacional de Instituciones
Deportivas in accordance to the Law No. 20655, and/or those recognized by the
COA and/or the Confederacion Argentina del Deporte, shall imply the cease of
their participation in the Fondo Nacional del Deporte and in the Registro Nacional
de Instituciones Deportivas.

7.2 Sanctions on players

There are different sanctions for those athletes tested positive for doping. The

punishments applied to an athlete tested positive for doping while carrying out a

specific sport discipline shall be applied in full to all of her/his other sports disciplines.

Every sport authority has to address this statutory provision.

Regarding athletes’ offences under Law 24819, the following disciplinary
sanctions shall be imposed:

- ineligibility for a period between three months and two years to carry out
federative sports activity, as from the finding of the first offence;

- ineligibility for a minimum period of two years in case of recidivism, as well as
the disqualification or forfeiture of points according to the nature of the sports
competition;

- inorder to determine the recidivism, the violations committed by the athlete
abroad shall be taken into account, whenever the corresponding sanctions
have been imposed by international sports federations and/or the national
sports federations recognized by the corresponding international federation;

- should the athlete refuse to undergo a doping test;

- itshall be under the jurisdiction of each federation to determine if athletes are
to be punished by disqualification or by forfeiture of points, whether the sports
competition is practiced individually or in teams. If the athlete punished for
doping is dependent on narcotics, the sports institution shall impose a safety
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health measure, apart from the punishment it considers appropriate, through
the corresponding administrative body. The mentioned measure shall consist
of detoxification and rehabilitation treatment for the period deemed necessary.
The athlete may resume sports practice only upon issuance of an official
medical certificate attesting athlete is apt.

Regarding physical trainers, managers and any other third party related to
physical training and/or participation of an athlete in a competition, who by any
means facilitates, administer, and/or incites athlete to use prohibited substances or
methods, or who hinders doping controls tests, shall be sanctioned with
disqualification for two years to develop the federative sport activity she/he was
carrying out.

7.3 Criminal punishment

The Argentinean policy against the use of performance-enhancing drugs is structured
on both drug testing policies forced in the private law of sports entities, but also in
criminal punishment.

The physical and/or psychical trainer, sports director, manager, doctors
and paramedics related to the preparation of the athletes, and/or any person related
in any way to the training or participation of athletes in a competition, who incites
the use of prohibited substances and/or methods shall be punished by imprisonment
for a term between one month and three years unless a more serious punishment
has been foreseen for this crime. In case that the substance/s administered to
athlete should be narcotics, the punishment shall be for a term between four and
fifteen years.

8. Economic benefits vs. federative rights

The non-profit character of the sports activities was the target of many critics, but
there was no amendment to the scheme, maybe because it has a long tradition in
Argentina or because it drives some alternatives to channel private investment to
get profits.

There was a trend of doctrinal and jurisprudential position that argued that
contracts on economic benefits isolated from the corresponding player’s federative
rights were illegal and therefore unenforceable.

In a bankruptcy process of a club® the Court declared the nullity of an
agreement which transferred the economic benefits and federative rights in favour
of'a company. The Court ruled based on the Section 1050 of the CC regarding the
absolute nullity. According to the Section 14 of the Law No. 20160, Article 9 of the
respective CBA No. 430/75, and Article 249 of the AFA general regulation, the
employment agreement and therefore the federative rights must have as parties a

35 “Club Atlético Belgrano de Cordoba s/ quiebra pedida - régimen ley 25284, decided by the
Civil and Commercial Court, No. 7, of the Province of Cordoba, on December 15, 2001.
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player and a club. However, it has been said that in no way can it be construed to

extend such limitation or economic benefits, to the employment relationship or

other legal relationships governed by civil law.3¢

In another case,’ the plaintiff sued the club on the argument that he was
the owner of a professional football player. The plaintiff had executed a contract
with a professional football player in which the last one transferred definitely to
him all the federative rights, economic benefits and labour force. The Court of
Appeal rejected the claim because the contract between the plaintiff and the football
player could not be considered valid under the provisions of the Article 9 of the
respective CBA No. 430/75, and Article 249 of the AFA general regulation, noting
that the intervention of third parties to clubs and players in the transfer of the
federative rights and economic benefits of professional football players is forbitten.
On the other hand, this case did not solve the problem of enrichment without cause
by the club as some commentators appointed.

However, others have argued differences based on the fact that the
Government recognizes proprietors of economics benefits which can be different
from the federative rights, as explained in the following.?

The Executive Committee of the AFA implemented a registry for the
transfers of economic benefits under the No. 38194 in 2005 and the Administracion
Federal de Ingresos Publicos (AFIP) issued the Resolution No. 2182%' on
information to be provided as affidavit by the professional football teams to AFA
and finally to AFIP. The professional football teams subject to the information
system are those in the first and second leagues, known as Primera A and Primera
B. The clubs must inform each semester the following:

- Individuals or entities which are proprietor in part of or all of the economic
benefits of professional football players. The information shall include the
entire roster of players from each club, including those where the informing
club is the only proprietor.

- Individuals or entities which made transfers of economic benefits or borrowings
for the use of the services provided by professional football players. The deals
in which the clubs have acted as intermediary in the payment or collection
shall also be included.

- Individuals or entities which acted as intermediaries or managers of the

36 R. TREVISAN, El contrato de cesion de beneficios economicos provenientes de la transferencia
de un jugador de futbol, 2005, ElDial.com, DC7BB.

37“Otero, Javier F. ¢/ Club Atlético Colon”, decided by the National Court of Appeal on Civil, No.
1, on March 16,2004.

3 R. TREVISAN, Ibidem.

3 R. TREVISAN, Ibidem.

40 Resolution No. 3819 issued by the Executive Committee of the AFA on November 22, 2005, cited
by R. TREVISAN, El contrato de cesion de beneficios economicos y las cuestiones de competencia,
2007, ElDial.com, DCB3B.

4 See full text in Spanish: www.infoleg.gov.ar/infolegInternet/anexos/120000-124999/123934/
norma.htm.(13 May 2013).
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deals related to the preceding paragraph.

- The debts to national individuals or entities as well as foreign ones, for the
purchase of economic benefits, rights of use or borrowing of money except
for those owed to entities regulated under the Law No. 21526 on Financial
Institutions.

In a case* filed by investors of a professional football player against a club
for breach of contract and a criminal complaint for fraud; the CSJN ruled on
jurisdiction dispute between the Province of Buenos Aires and the Federal
Government.

According to the facts, the investors filed the claim against Club Atlético
Tigre, its president and its secretary, for sale and transfer of fifty percent (50%) of
federative and economic rights of the professional football player Ezequiel Maggiolo
without investors’ consent.

The player was transferred to another club, so the investors claimed that
based on the agreement they had with the Club Atlético Tigre any transfer of the
federative rights of the player in question, either on loan or permanently, could not
be made without invertors’ express consent. The issue was the confusing wording
of the agreement between the club and investors which confused the concepts of
federative rights and economic benefits from the sale or loan of the federative
rights.

The CSJN solved by giving jurisdiction to the judge of the Province of
Buenos Aires based on its own doctrine that the choice of the competent judge
must rule to what is more convenient from the point of view of a more efficient
investigation, most efficient process and best defence of the accused.

As a consequence of not rejecting the right of investors by the contract, it
is construed that contracts on economic benefits of professional football players
are valid also for private entities or individuals as investors.

The last CBA for professional football players states that, it is forbidden to
transfer the football player’s federative rights in favour of any other person or
entity that do not participate in any categories of the tournaments organized by
AFA.

9. Dispute resolution

When two parties who have a sporting dispute that they have not yet fully amicably
solved, they have three alternatives to solve it: (i) bring the dispute before the
sports judicial bodies, (ii) bring the dispute before the ordinary courts of justice, or
(iii) solve the dispute through arbitration process.*

42 Citation omitted, cited by R. TREVISAN, El contrato de cesion de beneficios economicos y las
cuestiones de competencia, 2007, elDial.com, DCB3B.

4 J. P. RocHat, Justice, droit et sport; cited by G. AcosTa, La prohibicion de recurrir a la justicia
ordinaria y los mecanismos alternativos de resolucion de conflictos deportivos, 2006, elDial.com,
DCB7A.
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The sports judicial bodies are within the federations and they are called
sports courts, ethics sports courts or courts of honour. The members are usually
appointed by the executive committee or by the president of the federation, and
sometimes receive per diem or travel expenses for the services which are paid by
the federation that is also involved in the dispute.*

These characteristics are the main arguments that are referred to when
criticizing the organic sporting courts. As they are nothing more than internal bodies
of'the federations, they often do not have the objectivity and independence necessary
to be able to resolve impartially.*

The ordinary courts of justice could be considered to be the appropriate
mechanism to solve disputes in sports due to the aptitude of guaranteeing due
process. Nevertheless, the constraint provision to bring such dispute before the
ordinary courts of justice, as well as their timing process and lack of specialization,
turned into having developed alternative dispute resolution channels.*

There is no doubt that state courts do not create greater transparency, and
independence, and greater equity. The solution is not achieved through limiting the
appealable, nor ordinary courts, nor the state tribunal; arbitration appears to be the
best possible venue being aware that there are legal issues in sports that might be
better understood at a specialized body by the matter: sports.*’

Actually, the arbitration is the alternative dispute resolution venue chosen
as appropriate to the world of sports. In arbitration, the parties choose one or more
arbitrators that supplant the state judge to solve the conflict, getting the parties to
accept the decision. Judicial review is limited to aspects of the due process
guarantee.*®

The autonomy of the organization and operations of the sports arbitration,
both national and international, is intended solely for the protection and independence
of the people and sports regulations.*’

9.1 Disciplinary disputes

Disciplinary disputes on football are decided by the Sports Discipline Court in
AFA. This entity is empowered to solve cases brought by the relevant parties as

4 G. AcosTA, La prohibicion de recurrir a la justicia ordinaria y los mecanismos alternativos de
resolucion de conflictos deportivos, 2006, elDial.com, DCB7A.

4 J. P. RocHart, Justice, droit et sport; cited by G. AcosTa, La prohibicion de recurrir a la justicia
ordinaria y los mecanismos alternativos de resolucion de conflictos deportivos, 2006, elDial.com,
DCB7A.

4 G. ACosTA, La prohibicion de recurrir a la justicia ordinaria y los mecanismos alternativos de
resolucion de conflictos deportivos, 2006, elDial.com, DCB7A.

47 H. J. FERRARI, Arbitraje juridico deportivo, in D. Crespo and N. Fregaeditors, Cuadernos de
derecho deportivo, Nos. 6/7,2006, Ad-Hoc, 91-92.

* G. ACosTA, La prohibicion de recurrir a la justicia ordinaria y los mecanismos alternativos de
resolucion de conflictos deportivos, 2006, elDial.com, DCB7A.

4 H. J. FERRARI, Arbitraje juridico deportivo, in D. Crespo and N. Fregaeditors, Cuadernos de
derecho deportivo, Nos. 6/7, 2006, Ad-Hoc, 93.
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well as by its own initiative. The last alternative was for the first time implemented
in the case of the player Galmarini who got the second yellow card in a match and
consequently the red one because of a reported action that actually did not happen;
touching the ball with his hand during the game. In order to decide so, the decision
was based on TV evidence.

9.2 Economic disputes

This kind of dispute might be solved by arbitration; however, the ordinary justice is
empowered to review any decision as first instance due to mandatory laws such as
those related to the employment law.

10. Conclusions

Correction of the unbalances between professional and amateur sports should be
the principal focus of the legal operators in order to promote the growing importance
of sports as an economic activity and its role in the society.

The status of athletes must be addressed in order to guarantee the equal
protection and treatment in order to develop a more professional practice of the
high level performance sports.

In Argentina, the football organizational system is the most developed one.
However, a more transparent administration of information and access to it should
be granted in order to develop a better understanding of the decisions making and
awards in the world of sport justice.
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Abstract:

This article aims at providing an overview of sports justice in Belgium. More
precisely, it sets out the basic principles in which sports justice in Belgium
operates, provides input as to the interaction between sports justice and ordinary
Jjustice and deals with the main judicial bodies operating within the sports justice
system. Specific attention is paid to the Belgian Court of Arbitration for Sport
and the judicial bodies of the Royal Belgian Football Association. Case law is
cited on numerous occasions in order to clarify the interaction between sports
Justice and ordinary justice and a specific title is dedicated to different kinds of
disputes that can arise. Finally, it is also worth mentioning that this article deals
with relevant questions such as the consent to arbitrate a dispute, be it at national
or international level, the power of sports federations to issue disciplinary
sanctions without a contractual relationship between a sports federation and an
affiliated athlete and the issue of arbitrability of employment related disputes,
and this according to Belgian law.

1. Principles of Belgian Sports justice

The principle of freedom of association is set out in article 27 of the Belgian
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Constitution and it is this article that forms the basis on which sports federations
are established: “Belgians have the right to associate, this right cannot be made
subject to any preventative measure”.

The freedom of association is further guaranteed through Art. 2 of the
Freedom of Association Act of 24 May 1921, which states that “Anyone who, at
his demand, becomes a member of an association, undertakes, through his
membership, to submit to the rules, decisions and sanctions taken in accordance
with such rules, any rule waiving such freedom, is null and void”.

This rule clearly heralds the autonomy of sports federations to organise
themselves as they see fit.!

Like any other enterprise/association, the articles of association form the
basis of a sports federation’s internal governance whilst further rules are specified
in internal regulations and decisions by the governing body. Besides laying down
the rules of the game, sports federations usually specify administrative and financial
requirements for their members and set down the rules and procedures for resolving
disputes. Logically, sports federations can sanction, suspend or even expel their
members. It is perfectly normal for sports federations to set out internal procedures
to verify compliance with the rules and to settle disputes with regards to the
application of these rules.? As a result, each sports federation has its own sports
justice system, some more elaborate than others.

Disciplinary measures imposed by sports federations must comply with
public order legislation and a fair trial must be guaranteed. This means that they
must give the defendant the right to be heard® and the right to receive objective
treatment.* It is generally accepted that Article 6 of the European Convention on
Human Rights (ECHR) applies to sports justice handed down by sports federations.
The rules of the Royal Belgian Football Association (RBFA) include a number of
procedural guarantees, such as, but not limited to, guarantees of judicial impartiality
and independence® and the right for defendants to be assisted by lawyers or trade
union representatives.” Defendants also have the right of recourse before a civil

''W. LAMBRECHTS, ‘Ons rechtssysteem’, in Werkgroep Sportrecht in Beweging (eds.), Handboek
voor sportrecht, Ghent, Die Keure, 1995, 8. Sports federations must of course also comply with
applicable legal rules, e.g. legal rules pertaining to their type of legal organisation (e.g. rules for a non-
profit association).

2 L. Stas DE RICHELLE, ‘Un systeme ‘‘judiciaire” au sein des fédérations: leurre ou réalité?’,
Cah. Sc. Adm, 2005, 53.

3 R. BLanraIN, De Gladiatoren van de sport. In de ban van de sportmaffia, Brugge, Die Keure,
1992, 149; K. MoLLEKENS, "De tuchtsrechtspleging binnen de sportbonden”, in A. De Becker
(ed.), Sport en recht, Antwerpen, Kluwer, 1986, 71; The right to be heard is considered to be a
matter of public order (Supreme Court decision of 29 September 1967, Arr. Cass. 147).

4 C. Coomans, ‘Het sportrecht: een stand van zaken’, in X (ed.), Liber Amicorum Alfons
Vandeurzen, Ghent, Mys & Breesch, 1995, 68.

> J. DE HerDT AND S. VERHELST, ‘De aanpak van strafirechtelijke problemen in de sport door
private organisaties : de Koninklijke Belgische Voetbalbond als casestudy’, Nullum Crimen
2012,21.

¢ Arts. 1736 and 1744 of the RBFA’s rules.

7 Art. 1740 of the RBFA’s rules.
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court and this after having exhausted all internal appeal possibilities. As a result,
clauses in the rules of sports associations which state that their members can never
have their case heard by a civil court are null and void and this because a private
association can never act as a last instance body.® Sports associations must also
comply with their own articles of association, rules and regulations.

Whereas sports federations must comply with their own articles of
association, rules and regulations, they often have to strike a balance between
retaining their autonomous right to take disciplinary measures and avoiding that the
defendant has the measures annulled or suspended by a civil court (infra) as the
latter damages the association’s credibility. This means that associations have every
interest in devising disciplinary procedures that respect the fundamental rights of
all parties involved.

Arbitration, whether or not in the sense of the Belgian Judicial Code,’
complements the internal sport justice systems of sports federations.

2. The relationship between ordinary justice and Sports justice

In Belgium, there are no national courts that deal specifically with sports cases, as
this is considered both financially and politically unachievable.!°

Sports Justice is predominantly rendered by the commissions and
committees of the relevant sports federations whilst arbitration procedures
complement those internal procedures. As sports federations must operate within
their powers and the Belgian legal system, an interesting interaction (can) take(s)
place between Sports Justice and Ordinary Justice.

First of all, it should be noted that decisions rendered by sports federations
are subject to scrutiny of ordinary courts.

More precisely, it is nowadays generally accepted that internal dispute
settlement by sports federations is subject to what is called “limited judicial review”’
(“marginale toetsing”’ c.q. “contréle marginal”’)."! As a rule, the courts can only
reassess decisions made by sports federations if they breach public order legislation,
other mandatory legislation or fundamental (procedural) rights.!? These rights

8 R. BLANPAIN, op. cit., 158; C. CooMaNs, op. cit., 64.

? Art. 1676 Judicial Code:

“1° Any dispute already existing or that may arise from a given legal situation, and which can
be the object of a settlement, may by agreement be submitted to arbitration.

2° Anyone who has the legal capacity or the right to settle can agree to arbitration.

(...).

3° The above mentioned stipulations shall apply without prejudice to the exceptions provided
by law.”

On the Judicial Code provisions regarding arbitration, see for instance www.cepani.be (16 April
2013).

10°C. Coomans, ‘Enkele bedenkingen bij het artikel van Mr. Grutterinck “Belgisch arbitragerecht
in sportaangelegenheden’, TvA 1994, 208.

! Brussels Employment Court 28 November 2008, in C. Coomans, F. Hendrickx, J. Maeschalk
(eds.), Sportrechtspraak, Brugge, die Keure, 2012, 33.

12 Namur Employment Court, summary proceedings, 7 September 2007, J.L.M.B. 2007, 1520;
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include, but are not limited to, the right to a fair trial, the right to appeal, defence
rights, the right to privacy, the freedom to work and anti-discrimination laws (infra).
The same applies mutatis mutandis to awards by arbitral tribunals. Important to
note is that civil courts cannot be seen to act as an appeal court'’ and that according
to the principle of subsidiarity, recourse to the civil courts requires that all other
remedies available within the association have been exhausted.'

Secondly, it can be noted that litigation in criminal courts can interfere
with!® and/or run in parallel'® with, sports justice. Examples in this respect are
allegations of match-fixing,'” assault and battery,'®* money laundering'® and human
trafficking.

Thirdly, when dealing with the relationship between ordinary justice and
sports justice, it is equally important to note that for certain types of disputes,
mandatory law provisions install exclusive jurisdiction on ordinary courts (infra,
for employment related disputes).

Next, the Belgian Council of State (Conseil d’Etat) may have a role to
play, especially in doping matters. More precisely, when decisions are rendered by
a public authority,” the decisions of that body can be challenged to the Council of
State.?! However, specifically with regard to doping offences of elite athletes
sanctioned by the Flemish Doping Court (FDC), the Supreme Court has ruled that
the FDC cannot be considered as an administrative authority as “the legislator
clearly had the intention to bring disciplinary sanctioning of doping offences

within the private law relation between an athlete and his federation”.*

R. BLANPAIN, 0p. cit., 149.

13 Mechelen Court of Appeal 2 October 2001, case n® 2001/90/A; Brussels Court of Appeal 28
November 2000, case n°® 98/1852/A.

14J. DE HERDT AND S. VERHELST, op. cit., 24.

15 On the relation between sports justice and criminal law liability, and the application of the principle
le criminal tient le disciplinaire en état, see J. De Herdt and S. Verhelst, op. cit., 32 - 33. Regarding
the RBFA, the applicability of the adagium has already been accepted, see in this respect the Brussels
Employment Court decision of 28 March 1977, R.W. 1977 —78, 1899.

16 As arule, the non bis in idem adagium, does not apply as criminal law and disciplinary law have
a different scope and purpose.

7. Cf. Mitu case (infra).

18 Tn this respect, reference can be made to the Lozano case. Anderlecht FC player, Juan Lozano,
was injured following a dangerous tackle by a player from the opposing side, resulting in the de facto
end of his career. A criminal prosecution for assault and battery was undertaken.

19 Cf. FATF Report, Money Laundering through the football sector, July 2009, www.fatf-gafi.org.
2 In this respect, it is important to note that Belgium is a federal state, divided in three Regions and
three Language Communities. Regulation of ‘physical education, sports and open-air activities’
and ‘health policy (curative and preventative medicine)’ is the responsibility of the Language
Communities (French, Flemish or German). As a result, the latter have extensive competencies in the
area of sports, including doping offences and the sanctioning thereof.

21 E.g. the principle of strict liability in doping affairs was challenged in a Council of State decision
of 28 June 2012.

22 Supreme Court Decision of 30 May 2011 revising Council of State decision of 14 July 2010, TBP
2011, 169.
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Finally, it should be noted that Belgium has a rather long-standing track
record of “forum bashing”,” especially when it comes to foreign forums such as
the Court of Arbitration for Sport (CAS). This can be illustrated by a number of
recent cases.

For example, in the Malisse/Wickmayer case, the FDC banned two Belgian
tennis players for the failure to comply with the whereabouts requirements/rules.
According to the applicable procedural rules, the FDC’s disciplinary decisions can
only be appealed to the CAS.?* In addition to following these rules, the tennis
players began summary proceedings before a Belgian civil court, seeking an
injunction to suspend the execution of the FDC’s decision. The civil court issued
the injunction as requested based on a procedural argument that the proceedings
prima facie did not offer the athletes the minimal procedural guarantees required
by Article 6 ECHR. This meant that the players could resume playing tennis.
Interesting to note from this injunction is that the civil court was rather suspicious
of appeals to the CAS, stating that “Ms Wickmayer and Mr Malisse rightly raise
the question whether the appeal possibility against the FDC's 5 November 2009
decision at the CAS sufficiently guarantees the procedural requirements of Article
6 ECHR.”, questioning the facts that “the appeal against a decision of a non-
purely disciplinary court is entrusted to a private-law entity, where athletes are
not judged in their own language, where third parties (read WADA) intervene for
the first time in degree of appeal in the view of claiming higher sanctions, and
the decisions of which are in no way whatsoever submitted to the control of a
Belgian judge” and that “the CAS, having its seat in Lausanne, uses French or
English as its procedural language, whereby translation and interpreter costs are
borne by Ms Wickmayer and Mr Malisse”.

In the Keisse case, a Belgian track cyclist was banned for two years by the
CAS due to an adverse analytical finding.? As a result, the cyclist began summary
proceedings before the Brussels’ civil courts seeking an injunction suspending the
execution of the ban. As requested, the Brussels Court of Appeal® issued the
injunction and added a clause fining the Union Cycliste Internationale (UCI) 100,000
euros should it challenge the injunction.?’

2 Tt is no coincidence that the Bosman ruling resulted from a Belgian case.

2 These appeals (CAS/2009/A/1994, CAS/2009/A/1995, CAS 2009/A/2020 and CAS 2009/A/2021)
were lodged. However, WADA withdrew from the CAS proceedings following the annulment, by the
Belgian Council of State, of the legal basis on which the FDC decision had been taken. For this
reason, the FDC decisions were annulled by the CAS (3 December 2012).

2 CAS/2009/A/2014, overruling the 2 November 2009 decision of the disciplinary committee of the
Royal Belgian Cycling Federation whereby Mr Keisse was discharged as the forbidden substance
was found in a polluted food supplement supplied by the team sponsor.

2 Brussels Appeal Court Decision of 10 November 2010, case n® 2010/AR/2717.

2 Moreover, the court gave the ruling a worldwide applicability, which resulted in a game of “cat-
and-mouse”, eagerly covered by the press, between Mr Keisse (who had contracts with many cycling
event organisers) and the UCI. In a - criticized - ruling of 30 March 2012, the Brussels Attachment
Judge ordered the UCI to pay Mr Keisse compensation of 100,000 euros for having prevented him
from participating in the “Six Days of Bremen” event.
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The above demonstrates the desire of national courts to have the final
word, at least in doping cases.

Having made the above introductory remarks as to the interaction between
sports justice and ordinary justice, we shall now set out the different Sports Judicial
Bodies in Belgium with special focus on the National Olympic Committee (NOC)
and the Royal Belgian Football Association (RBFA). Whilst doing so, the interaction
between sports justice and ordinary justice will be further evidenced.

3. The relevant NOC regulations and NOC judicial body
3.1 Introduction

The Belgian Olympic and Inter-federal Committee (BOIC) has 81 full or affiliated
member federations, limited to one per sport. The federal structure of Belgium
means that there are usually two or three federations per sport (one in the Flemish,
French and German Community) which are united in one national sports federation
which in turn is a member of the BOIC.

Initially, the BOIC’s rules obliged members to submit disputes to arbitration
conducted by its board of directors.

In 1991, the BOIC’s rules were changed following the creation of the
Belgian Arbitration Commission for Sports (BACS), and this due to pressure from
the sports sector which felt the need to have a specialized dispute settlement
mechanism. More precisely, the sports’ sector was rather frustrated following a
number of decisions rendered by courts, where the latter did not sufficiently take
into account the specificity of sports.?® The BACS was intended to offer quick,
cost-effective, flexible and definitive settlements of disputes by arbitrators who, on
the one hand, were familiar with the world of sport and, on the other hand, had a
sound knowledge of legal principles.

The BACS arbitrators were appointed by the BOIC’s board of directors
from candidates proposed by the sports federations, and they held their hearings at
the BOIC’s offices. Each party to the dispute could choose an arbitrator®® following
which the two party appointed arbitrators appointed a third arbitrator to preside
over the proceedings.

The BACS rules stated that it was able to settle disputes “between Belgian,
national or country-wide sports federations, or between such sports federations
and their clubs or members, insofar the disputes related to freely disposed
entitlements”. This meant that one of the parties had to be a sports federation.

28 M. Piers, ‘Arbitrage in de sport’, in Sectorale Arbitrage, Intersentia, 2007, 56.

2 The notion of ‘panel member’ may be more appropriate than ‘arbitrator’ since these individuals
often do not qualify as arbitrators in the sense of the Belgian Judicial Code (H. VAN HouTTe, ‘De
Belgische Arbitragecommissie voor de Sport: Vooruitzichten’, Bijdrage naar aanleiding van het
Colloquium Arbitrage in de Sport van 15 november 2002, n° 24).
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Often, the BACS acted as a court of appeal against internal decisions by
sports federations and as such it was a procedural extension of the sports federations’
internal dispute settlement processes.

However, the BACS could also act like a court of appeal by ruling on
points of law and referring cases back to the sport federations for a re-trial by the
relevant association’s dispute resolution court.*® Finally, in some cases, the BACS
merely gave binding advice.?! Although called a court of arbitration, the decisions
of the BACS could as a rule not be considered as proper arbitration awards in the
sense of the Belgian Judicial Code.??

Whereas, the BACS received a lukewarm reception at first, its workload
gradually increased over the years and in March 2012, the BACS was replaced by
the Belgian Court of Arbitration for Sport (BCAS).

3.2 Belgian Court of Arbitration for Sport

The BCAS* is currently the main sports judicial body in Belgium and is a distinct
legal entity with the BOIC being one of its founding members.

The powers of adjudication of the BCAS are set out in article 1 of its rules
and stipulate that it is empowered to arbitrate sport related disputes in so far as the
by-laws, rules or regulations of sports federations foresee in such possibility or in
those cases where an arbitration agreement is entered into by the parties concerned.
The latter implies that the BCAS can also hear cases where the parties voluntarily
submit to its competence, even if no sports federation is involved in the case. As to
the “appeal procedures™, it is interesting to note that most Belgian sports federations
have now amended their rules enabling the right of appeal to the BCAS.

In addition to the above mentioned cases, the BCAS is also competent to
hear disputes where a law or decree foresees in mandatory arbitration at the BCAS.

Finally, the BCAS can hear appeals against decisions made by the Inter-
federal Disciplinary Committee on Doping (CIDD). However, article 1 of the BCAS
rules state that decisions made on appeal in this respect do not qualify as arbitration
awards.

For the BCAS to hear a case, a formal arbitration request containing specific
information must be made and the arbitration agreement must be attached to this
request.

Cases are heard by a panel of three arbitrators,* one chosen by each party
and one chosen by the party appointed arbitrators who will then chair the panel.
The exception is for doping cases, which are heard by a single arbitrator.

30 L. DErRWA, Le droit du sport. Organisation, acteurs et dérives, Kluwer, Waterloo, 2012, 49.

31 H. VaN HouTTE, op. cit., n° 6.

32 H. VaN HouTTg, op. cit.,n° 3 - n° 8.

33 More information about the BCAS is available at www.bas-cbas.be/index.php (16 April 2013).

34 Single-judge proceedings are likewise possible, if the parties agree and the chairman confirms the
appointment.



260 Sven Demeulemeester and Wouter Lambrecht

Like arbitrators on any other arbitration body, the BCAS arbitrators must
be independent (i.e. they cannot be shareholders nor directors of the BOIC), they
must sign a declaration of independence and they are banned from hearing cases
involving any sports federations of which they are members.

Regrettably, the BCAS list of arbitrators, like the CAS list of arbitrators, is
a closed list, meaning that parties cannot appoint an arbitrator from beyond this
list. The closed list of CAS arbitrators is however more substantial than the one of
the BCAS.

As to the structure of the BCAS, its board consists of 7 directors who are
appointed by the main representatives of the sports sector (the BOIC, the BOIC’s
athletes” commission, the member sports federations, the collective sports
federations, employee representatives and the professional leagues). The directors
then elect the chairman of the board.

3.3 Agreements to Arbitrate

Neither Sports federations, their members clubs, nor individual athletes/players
may be coerced into submitting to arbitrations. According to Belgian law, any choice
to submit to (international) arbitration must be freely made and like in many other
countries, the issue of what constitutes “free choice/consent” has been debated at
great length; this by legal scholars,® in case law,* and by the sports arbitration
panels themselves.?’

Some sports federations specify in their rules that all their members must
submit to arbitration, on pain of direct or indirect sanctions. This implies that the
question often arises as to how the arbitration agreement was entered into.

The BACS has ruled, for example, that “the affiliation by a club to the
hockey federation and its participation in federation competitions, presumes
that it has agreed to the hockey federations’ rules, including the arbitration
clause”. Also, the Brussels Court of First Instance has ruled that the “agreement to
arbitration can be deducted from the documents exchanged between the parties,
such as the affiliation documents and federation rules”® (arbitration clause by
reference).

The Brussels Court of Appeal, on the other hand, annulled an alleged
arbitration agreement between the Royal Belgian Football Association (RBFA) and
one of its member clubs because the latter had written to the club telling it to sign

3 L. DERWA, ‘L’arbitrage et le sport’, in Quelques questions d’actualité en droit du sport, Editions
du Jeune Barreau de Bruxelles, 2006, 110-111; C. CooMaNs, ‘Enkele bedenkingen bij het sportrecht’,
Limb. Rechtsl. 2003, 7-8; E. GRUTTERINK, ‘Belgisch arbitragerecht in sportaangelegenheden’,
TvA 1994, 201ff; C. CooMmaNs, ‘Enkele bedenkingen bij het artikel van Mr. Grutterink - Belgisch
arbitragerecht in sportaangelegenheden’, Tv4 94/4, 2071f; P. LEMMENS, ‘Het beroep op de rechter
in sportzaken’, Sport en Recht, 1986, Kluwer, 90.

3 E.g. Brussels Employment Court, summary proceedings, 29 June 1982, case n® 108.643.

TE.g. Belgian Arbitration Commission for Sports, decision of 10 August 1999.

8 Brussels Employment Court 28 January 2003, case n® 2002/1974/C.
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the arbitration agreement, “or else to face the consequences”.*

The issue of accepting arbitration is not limited to Belgium, as was
demonstrated by the highly mediatised Oulmers case; a dispute which ultimately
led to new compensation rules for the release of players by clubs to their national
teams and the creation of the European Club Association (ECA). In the Oulmers
case, the Commercial Court of Charleroi ruled that neither FIFA’s rules nor the
rules of the RBFA placed a clear obligation on G14* or Royal Sporting Charleroi
FC, the employer of the player, to submit themselves to a CAS arbitration panel.
The Court held that in the absence of any specific arbitration agreement, none of
the parties could invoke the “arbitration exception”.

3.4 Employment related disputes

As to the question of arbitrability of employment related disputes under Belgian
law, the following can be noted.

Disputes in relation to employment contracts cannot, in advance, be made
subject to arbitration.*! Therefore, litigation regarding the negotiation, execution
and termination of employment contracts must, as a rule, be brought before the
competent civil courts, i.e. the Employment Courts and the Employment Courts of
Appeal.

However, once a conflict has risen, parties can nevertheless decide to opt
for arbitration. It should be noted that disciplinary procedures, through which fines
and sanctions may be imposed on players, do not equate to arbitration.*

Having said the above, FIFA and the CAS will nonetheless take jurisdiction
when a Belgian employment related dispute between a Belgian football club and a
foreign player would be lodged at its services; this irrespective of Belgian law
provisions. The reason hereto is that according to article 177 of the Swiss Federal
Act on Private International Law,* all pecuniary disputes can be submitted to

3 Brussels Employment Court, summary proceedings, 29 June 1982, case n° 108.643

4 Now ‘European Club Association’ (ECA).

4 Art. 9 of the Professional Sports Men Act of 24 February 1978, which defines a paid sports player
as “someone who takes up the obligation to prepare himself or to participate in a sport
competition or sport exhibition, under the authority of someone else and remunerated with a
salary which exceeds a certain amount”. From 1 July 2013 to 30 June 2014, this annual amount is
set at 9,208 euros. However, sports men who are paid less than this can still be “employed” under
Belgian law, i.e. if a sports player performs his activities under the authority of another individual/
entity. In that case, general employment law likewise forbids preliminary agreements to submit to
arbitration (Art. 15 of the Employment Contracts Act of 3 July 1978). Also, the Flemish Decree of 24
July 1996 regarding the status of non-professional athletes, stipulates that any arbitration agreement
entered into prior to the emergence of the conflict, is null and void.

42 Although the disciplinary powers of a club are in turn regulated under Belgian law. E.g. Belgian
employment laws foresee that fines and sanctions must be provided for in the club’s mandatory work
regulations (Act of 8 April 1965 regarding the Work Regulations and Collective Labour Agreement of
13 June 2012 relating to the terms and conditions of employment of professional footballers).

43291 Loi fédérale du 18 décembre 1987 sur le droit international privé.
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arbitration in Switzerland; the CAS applying the aforementioned law when
establishing its jurisdiction.

4. The relevant football regulations and RBFA judicial bodies
4.1 Introduction

The RBFA was founded in 1895 and today every football club in Belgium is a
member of the RBFA, making a total of approximately two thousand.* The RBFA
is a purely private-law entity, and one of its founding objectives was to minimise
government interference in football.*

It has several jurisdictional competences, all limited by the principle of
specialty. In practice, this means that its disciplinary competence is limited to
measures relating to the administrative and organisational aspects of football.*
Through the players’ affiliation with the RBFA, the disciplinary competence of the
relevant federation courts is acknowledged.*’

The RBFA has set up several commissions and committees to ensure the
effective management and administration of football in Belgium*® but its jurisdictional
competence cannot be equated to arbitration in the formal sense of the word. The
commissions and committees form a distinct legal order and can unilaterally order
disciplinary measures.®

The RBFA’s rules expressly refer to internal and external arbitration, and
do not expressly and generally prohibit its member clubs or their players to address
civil courts to seek redress. Specifically, the rules recognise the right of civil courts
to hear disputes over players’ contracts in cases where a player has refused to go to
internal arbitration® (supra). Nevertheless, from reading several other provisions
of the RBFA’s rules (“any dispute regarding the application and the interpretation
of the regulations shall be submitted to the competent federation courts™' and

4 All football clubs based in the Flemish Region (and any Brussels-Region-based clubs who so
desire) automatically also belong to the Flemish Football Federation (“Voetbalfederatie Viaanderen™).
All football clubs based in the Walloon Region (and any Brussels-Region-based clubs who so desire,
with the exception of football clubs established in the German-speaking part of the Walloon Region)
automatically also belong to the Francophone Football Club Federation (“Association des Clubs
Francophones de Football”). This is linked to the fact that the Belgian Language Communities
fund and are responsible for sport.

4 L. Misson, “L’affaire Olympique de Marseille et les droits de I’homme: parlera-t-on encore
de juridictions sportives?” J.T.D.E. 1993, 34.

46 J. DE HERDT AND S. VERHELST, op. cit., 21.

47 Article 1701.5 of the RBFA’s rules.

48 More information about the organization of the RBFA is available at www.footbel.com (16 April
2013).

4 J. DE HERDT AND S. VERHELST, op. cit., 25.

3 Article 1107 of the RBFAs rules. This article provides that, specifically regarding the disputes over
players’ contracts, clubs must submit to arbitration.

3T Article 1701.2 of the RBFA’s rules.
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“the commitment by the affiliates to respect the decisions taken™?) it is clear that
solving disputes in ordinary courts is not the RBFA’s preferred route of dispute
settlement.*

4.2 Judicial bodies of the RBFA

As indicated above, the RBFA has set up several commissions and committees to
ensure the effective management and administration of sporting and associated
activities.>* In addition, there are several disciplinary commissions and committees,
each competent to hear different categories of cases, as specified in the rules.

The RBFA has its own prosecutor, who is empowered to prosecute
disciplinary offences and doping and match-fixing related cases on behalf of the
FA.

The RBFA’s rules expressly refer to internal “arbitration” (before the
arbitration panel of the Players’ Status Committee, the Law Committee or the
Arbitration Committee for Paid Football*®) and to external arbitration (possibility to
contest the decisions of the Extraordinary Chamber of the Dispute Resolution
Board for Paid Football with the BCAS>¢).

Transfer issues are settled both through ordinary courts and arbitration.
Recently, issues arose with regards to the application of article 913 of the RBFA’s
rules dealing with exceptional validations and annulments of transfers/player
registrations outside the normal transfer windows.>’

In the Goor case, the contract between a player, Mr Goor, and K. Beerschot
A.C. was terminated by the latter on 21 November 2011. Consequently, he signed
anew contract with another first division club, KVC Westerlo, which at that point
in time feared relegation from the first division. The transfer was validated by the
RBFA in application of article 913 of the RBFA’s rules. As K. Beerschot A.C. was
facing financial difficulties at the time of the termination, another first division
club, KSTVV — also in fear of relegation — argued that K. Beerschot A.C. and
KVC Westerlo orchestrated the termination in order to circumvent transfer
regulations and player registration rules. The case was brought before the BCAS

52 Article 504 of the RBFAs rules.

53 P. LEMMENS, op. cit., 86; Cf. also Mitu case (infra), in which the Brussels Court of Appeal states
that “the regulations seems to oppose to a full jurisdiction recourse in several of its provisions;
the appellates are nevertheless entitled to a recourse before a normal court created by law and
deciding in accordance with the terms and conditions of Article 6 ECHR”.

5* For more information about the RBFA’s administration and activities please see www.footbel.com
(16 April 2013).

53 First and second division clubs constitute the “Paid Football” category with clubs playing in the first
division forming a sub-league called the “Pro League”.

¢ Art. 1723 of the RBFA’s rules.

57 In exceptional circumstances, a transfer can be validated or annulled at the request of the concerned
party, or in those cases where (i) the contract of the paid sportsmen (i.e. player earning more than
9,027 EUR per year - infra) is terminated by the player due to a serious violation (faute grave) of
the contract by the club or (ii) in the event of shortfall of goalkeepers.
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on appeal but the argumentation of KSTVV was not withheld.®

In the Huysegems case, a player of KRC Genk had a contract with the
club until 30 June 2013. His contract was terminated during the Belgian summer
transfer window of 2011. Next, the player entered into a new employment contract
with K. Lierse S.K. and this after the end of the summer transfer window, i.e. on 2
September 2011. Faced with the request of the new club to register the player, the
RBFA refused to do so and later on the RBFA also refused to validate the transfer
as an exceptional transfer in the sense of article 913 of the RBF rules. This because
it considered that KRC Genk and Mr Huysegems had terminated their employment
contract in mutual agreement,” a ground which according to article 913 did not
allow for the exceptional registration. K. Lierse S.K., the player and the RBFA
subsequently agreed to submit the dispute to an ad hoc arbitration committee. The
arbitration committee referred, inter alia, to art. 6 of the FIFA regulations and 3.2.
of its accompanying commentary® — which allows for exceptional registrations
outside the transfer-windows in the event of a mutual termination® — and ordered
the registration of the player for the new club.

5. Other sports judicial bodies

Besides the sports judicial bodies mentioned above, the following can be noted
with regards to other sports judicial bodies in Belgium.

With regards to doping related cases, the Flemish Community used its
responsibility for health policy to set up the FDC® but did so indirectly, by obliging
the Flemish sports federations to set up disciplinary procedures for elite sportsmen
and women which met specific legal requirements.%* The result was that the majority
of the Flemish sports federations delegated their disciplinary jurisdiction to the
FDC. In the French Community, doping cases are still dealt with by the sports
federations,* but they can delegate their disciplinary competence to the CIDD,
except for those cases in which international athletes are involved.

Other than the BCAS, the FDC, the CIDD and the sports associations’

38 Arbitral award of 30 March 2012.

¥ As a termination in mutual agreement is not foreseen in article 913 to allow an exceptional transfer,
the transfer was refused.

0 “Although not expressly mentioned by the Regulations, a player who has mutually agreed
with his club on the early termination of the employment relationship before the expiry of the
registration period also falls under the aforementioned exception. The mutual termination of
the employment contract must occur before the end of the registration period for the player to
fall under the aforementioned Exception”.

¢ Arbitral award of 19 October 2011.

¢ Vlaams Doping Tribunaal.

Tt should be noted that the Belgian Supreme Court ruled that the FDC cannot be considered an
administrative authority as a result of which the Belgian Council of State is not competent to hear
appeals taken against the decisions of the FDC (Supreme Court Decision of 30 May 2011).

In practice, the French Community is in charge of anti-doping checks as they recruit the specialised
investigators.
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internal bodies, there are no other specialised sports judicial bodies in Belgium.®
6. Clubs’ and players’ rights and obligations

Belgian (case) law often considers that any team sport activity of which the timing
and place are determined by the team/employer and which are usually performed
under the supervision of a trainer and/or club, takes place in the framework of an
employment contract.

Insofar as contracts between players and their clubs are (considered)
employment contracts, it should be noted that Belgian employment law applies. In
addition to the general employment law provisions, a federal law was adopted
setting out the specific provisions applicable to paid sportsmen.® Additionally,
mention should be made of a collective labour agreement of 13 June 2012 setting
out the rights and obligations of football clubs and players.

With respect to the series of laws regulating the rights and obligations of
clubs and players, we deem it worthwhile to mention a specific rule set out in the
Act of 24 February 1978 regarding Paid Sports Men, which states: “a termination
of contract, either by the employing club for just cause or by the player without
cause, bans the player from participating in a paid sports competition or exhibition
in the same league, division, category of the same sports sector during the same
season (...)”.5

These civil law sources setting out the clubs’ and players’ rights and
obligations should of course be read together with the relevant sports federations’
rules.

7. Dispute settlement

Dispute settlement procedures vary significantly from one sports federation to
another.

Generally speaking, the dispute settlement procedures of most sports
federations have three stages: the initial hearing, appeals against decisions made at
the initial hearing and appeals on the grounds of misinterpretations of points of law
by the appeal bodies. The summary below focuses on dispute settlement within the
RBFA.

8 L. DErRwA, ‘Justice sportive et justice publique: le temps des décisions’, in La valeur ajoutée
de ’avocat, Actes du congrés de I’O.B.F.G. du 17 février 2011, 102.

% The Act of 24 February 1978 regarding Paid Sports Men, which complements the general 3 July
1978 Act on Employment Contracts.

7 Art. 8 of the Act of 24 February 1978.



266 Sven Demeulemeester and Wouter Lambrecht

7.1  Technical disputes

The Referee Committees®® adjudicate allegations/protests against alleged errors
made by referees.

Like regulations of UEFA and other FA’s, the RBFA’s regulations make a
distinction between the incorrect assessment of facts during a game (so called
factual errors) and the incorrect interpretation of the rules of the game (breaches of
the rules). If it concerns a so called factual error, the result of a game cannot be
changed with retrospective effect, even if the referee would admit that he/she
made an error.®® However, if it concerns a breach of the rules, other RBFA
committees can annul the game’s result and order a replay.”

The distinction between factual errors and breaches of the rules are not
always easy to make, the following example illustrating this. In the Anderlecht / La
Louviére case, a ball burst in the air, changing its trajectory and landing it in the
goal. The referee awarded the goal, which clearly affected the result.”! Whereas
the Central Referee’s Committee decided that the referee had “at the most” made a
factual error (he was unaware that the ball had burst/exploded before it landed in
the goal),” the Appeals Committee was of the opinion that a breach of the rules
had occurred. More precisely, it held that as the ball burst and the ball was no
longer inflated properly there was no longer a game in the sense of the rules.” The
Appeals Committee’s decision was subsequently over-ruled by the Evocation
Committee’™ and another chamber of the Appeals Committee.”

7.2 Disciplinary disputes

As indicated above, sports federations can take disciplinary measures against their
member clubs and affiliated players.

At the level of the RBFA, it is possible to start prosecution on the basis of
— convincing — television pictures/images provided that the fundamental legal
principles regarding the investigation of a case are respected. More precisely, such
prosecution should respect and comply with the contradictory nature of proceedings,
rights of defence and the principle of double jurisdiction.”® Sanctions can be of
conditional nature and appeals, in principle, have a suspensive effect.”’

% Central Referee Committee and Provincial Referee Committees.
 Art. 1439 of the RBFA’s rules.

0 Art. 1440 of the RBFA’s rules.

"' The goal, with which Anderlecht equalised, was allowed by the referee. Anderlecht went on to win
the match 2-1.

2 Decision by the Central Referee’s Committee of 4 December 2004.
3 Decision by the Appeals Committee of 20 January 2005.

™ Decision by the Evocation Committee of 10 March 2005.

7> Decision by the Appeals Committee of 25 March 2005.

76 Art. 1702.22 of the RBFAs rules.

T Art. 1717 of the RBFA’s rules.
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In order to be subject to a sports federation’s internal procedures, member
clubs and their players must consent in advance. Such consent is often laid down in
the application documents when seeking one’s registration with a sports federation,
but one can argue whether this constitutes sufficient consent c.g. equals a contractual
link. This poses problems in practice, especially for sports federations whose
regulations expressly deny the existence of a contractual link between the players
and/or the management of a club and the sports federation.”

The best known example in Belgian case law is the Mitu case. Three first
division football players were accused of participating (actively or, at least, passively)
in match-fixing. While the criminal investigation was conducted, the RBFA” decided
to impose disciplinary sanctions on the players. Faced with these sanctions (ban on
playing football) the players lodged summary proceedings against the RBFA. Ruling
upon the request, the Brussels Court of Appeal held that the players were affiliated
to their club and not to the RBFA. Consequently, it was held that the RBFA, prima

facie, had no competence to hand down disciplinary sanctions against them® and
as such could not ban them from playing football.

Another well-known example is the Bayat / RBFA case. Mr Bayat was the
somewhat controversial chairman of a first-division football club and when faced
with a disciplinary case against him, he deliberately disaffiliated himself from the
RBFA. When the RBFA, notwithstanding his disaffiliation, took disciplinary measures
against him, he initiated summary proceedings against the RBFA in the civil courts.
In doing so, he challenged the FA’s right to issue disciplinary measures against him
as he no longer was a member of the FA. The court rejected his claim, albeit on
procedural grounds.®!

7.3 Financial disputes

As a general rule, financial disputes between clubs and their players are not settled
by internal bodies of the sports federation involved but rather by the competent
(civil) courts, i.e. the Employment Courts and the Employment Courts of Appeal.

However, disputes between clubs and players may be heard by the RBFA’s
Players’ Status Committee or the Arbitration Commission for Paid Football. Whereas
the RBFA member clubs are bound to the RBFA’s arbitration procedure, their

8 Such provisions risk being considered misuse of law. The declared will not to engage in a contractual
relationship seems irreconcilable with the parties’ actual will to submit their relationship to an
(enforceable) set of rules, which in turn pre-supposes the conclusion of a contract (T. Bomsors anp C.
EYBEN, ‘L’arrét Mitu c. UR.B.S.F.A. ou le hors-jeu disciplinaire des fédérations sportives’, J.T.
2007, 405-406).

" URBFSA (Union Royale Belge des Sociétés de Football Association) c.q. KBVB (Koninklijke
Belgische Voetbalbond).

80 Brussels Employment Court, 8 February 2007, J.T.T. 403 —405. It should be noted however that
the employment contracts of the players — possibly encapsulating the RBFA’s regulations — were not
brought forward in this case. Also, the RBFA was not able to produce proof of the players’ affiliation.
81 Brussels Employment Court, 23 September 2009, case n° 09/1392/C.
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players can choose between the RBFA arbitration bodies or the civil courts®? (supra).

The RBFA created specific committees for different kinds of disputes.®?

Broadcasting rights are often a major source of friction between (football)
clubs.?In 2010, the Competition Council clearly indicated that a bidding procedure
regarding broadcasting rights must be compliant with competition (anti-trust) rules
as “the collective exclusive sale of broadcasting rights has the inherent risk of
entailing exclusive effects®>”.

The RBFA foresees specific licensing requirements and procedures for
football clubs which play in the top two divisions in Belgium. In order to be granted
such a licence, specific conditions must be met. Moreover, all first division clubs
must comply with the UEFA Club Licensing and Financial Fair Play
Regulations.?® ¥ Failure to comply with these conditions may result in sporting
and/or financial sanctions.®

Finally, (financial) conflicts between clubs and the RBFA are resolved by
arbitration by the BCAS and this after all internal legal remedies have been
exhausted.®

8. ADR and interim relief

Alternative Dispute Resolution (“ADR”) possibilities are foreseen in Belgium.

Before an employment dispute can be heard by an Employment Court,
the parties must make an attempt to settle their dispute amicably. In addition, the
statutory Joint Consultative Committee, which covers some employees in the sports
sector,” has set up a reconciliation office.

The BCAS can organize, at the request of the parties, mediation in sports
related matters.”

Some disciplinary matters in football, which fall within the competence of
the Dispute Resolution Committee for Paid Football, the Sports Committee and
the Provincial Committees, can be settled amicably.?? In case of an agreement, the
sanction becomes final and binding. If the amicable settlement proposal is refused,
the refusal must be notified to the Secretary of the competent federation court

82 Art. 1107 of the RBFA’s rules.

83 See for instance the Dispute Resolution Committee for Paid Football (Art. 266 of the RFBA’s
rules).

8 C. VERDONCK AND L. DEPUYDT, ‘Voetbal op internet, GSM of TV: de mededingingsautoriteiten
kijken mee’, in Jaarboek Handelspraktijken en mededinging, 2006, 844 — 862.

8 Competition Council Decision of 29 November 2010.

8 Article 402 of the RBFA’s rules.

87 An exception applies the first year following the promotion to the first division.

88 Art. 403 of the RBFA’s rules.

8 Art. 117.13 of the RBFA’s rules.

%0 This is the case for sports men earning more than 9,208 euros per year (amount between 1 July
2013 and 30 June 2014).

ol Art. 1 of the BCAS’ rules.

2 Art. 1731 of the RBFA’s rules.
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within four calendar days.”

In cases submitted to the BCAS, an interim relief request® can be made to
the panel’s president. However, interim relief requests are often directly requested
before the ordinary courts and this in the framework of summary proceedings.

Conclusion

Ever since the growing importance of sports as an economic activity, review of
sports related disputes by ordinary courts has increased. This tendency has obliged
sports federations to fine-tune their internal dispute resolution mechanisms, which
is a positive development for all actors involved in the world of sports.

Whereas it is difficult to strike a balance in the interaction in Belgium
between sports justice and justice through ordinary courts, such interaction is even
more challenging when an international element comes into play. This is evidenced
by the Malisse / Wickmayer case as well as the Oulmers case.

With regards to Belgian sports justice, the creation of the BCAS should be
welcomed as it is expected that this arbitration body will play an important role in
the years ahead with regards to sports related disputes.

Where sports justice respects the basic principles of law, sports justice
should be encouraged and this taking into account the principle of the specificity of
sport.

% This term takes effect on the first working day following the publication of the amicable settlement
proposal in the federation’s official gazette (Art. 1731 of the RBFA’s rules).

% “Urgent and provisional measures’ in the sense of article 19 of the Belgian Judicial Code (Art. 15
of'the BCAS’ rules).
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Abstract:

This article covers Brazilian Sports Law, specifically addressing the disciplinary
system put in place by the Federal Constitution, regular laws and other
administrative rules. Many of these legal provisions have been established to
discipline sports in general, including the Sports Justice, which was created to
decide disputes arising from disciplinary offenses and competition regulations.
Other specific provisions were created to regulate the organization of the
competitions, improving the relationship between clubs, players, federations,
officials, supporters and sports justice.

1. Principles of sports justice

In all legal systems the principles are remarkably present, regardless of whether
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they are specified in the law (explicit) or not (implicit). The principles are the basis
of law, serving as a parameter to the application of the law in specific cases.

The principles have the function to assist in the interpretation of the rules
governing the sport, allowing the adequate filling of apparent gaps. The laws, rules,
regulations and codes generally recognized, for solving missing cases, the use of
analogy, case law, customs and general principles of law.

As one might expect, the Brazilian Sports Law also has a number of principles
that should be observed. Besides the general principles established in the Brazilian
Constitution of 1988, there are principles inherent to the sport established in the
Law No. 9.615/98, which is the regulatory framework of sport and sports justice in
Brazil.

The Law No. 9.615/98 is the Brazilian general law that governs sports
with its principles, disciplinary courts, financial resources and procedures. This law
establishes 12 fundamental principles! in the practice of sport in general, namely:
sovereignty, autonomy of individuals and corporations in organizing themselves
freely to practice sports, democratization, freedom, the social right, differentiation,
national identity, education, quality, decentralization, security, and efficiency.

These aforementioned principles apply to the Brazilian Sports Law in
general. Regarding specifically the Brazilian Sports Justice, its guiding principles
are listed in the Brazilian Code of Sports Justice,? issued by the Ministry of Sport.
The statement of principles listed by the Brazilian Code of Sports Justice is not
exhaustive and may be complemented, alternatively and analogically, with other
principles that are part of the Brazilian legal system.

The Brazilian Code of Sports Justice adopted the alphabetical order of the
first fourteen principles provided, so that there is no confusion about any question
of precedence or preference between the principles. The last 4 principles were
added recently and do not respect the alphabetical order.

Briefly examining each of the principles that guide the Brazilian Sports
Justice, the principle of legality implies a stable and politically organized society.
This principle relates to the obedience to what is stated in the law, or in other
words, the procedures of the Sports Justice must always be guided by the law.

On the other hand, the principle of morality determines the conduct of the
parties before the Sports Justice, acting always honestly and in good faith. After all,
it is not possible that a case is considered legal if it is immoral.

The principle of publicity determines that the acts performed before the

! According to Schmitt, “Os principios tém a fun¢do de auxiliar no processo interpretativo das
regras, permitindo o adequado preenchimento das lacunas” (Schmitt, Paulo Marcos. 4 Fung¢do
dos Principios, 9).

2 Article 2 of the Brazilian Code of Sports Justice: “This Code shall observe the following principles:
I — full defense; II — celerity; III — adversarial procedure; IV — judicial economy; V —
impersonality; VI — independence; VII — legality; VIII — morality; IX — motivation; X — formality;
XI — rhetoric; XII — proportionality; XIII — publicity; XIV — reasonably; XV — due legal process;
XVI — sports specificity; XVII — prevalence, continuity and stability of competitions; and XVIII

— fair play”.
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Sports Justice must be transparent and the access must be available for the general
public through regular publications. The secrecy of the acts is permitted only in
exceptional circumstances, always provided by law.

According to the principle of impersonality, the Sports Justice should
prosecute and judge without any distinction of race, color, creed, ideology, social
or sports position. The treatment should be isonomic to everyone, regardless of
whether the prosecuted is a director of a club, a referee, an athlete or even a
member of the sports judicial body.

Moreover, the principle of formality does not allow the automatic initiation
of the process by the Sports Justice. It is necessary that the interested party prepares
a complaint so that the procedure begins. The performance of Sports Justice is
mandatory on its own initiative and authority only in notorious cases, with more
complexity, which endanger peace and the morality of sport.

The principles of adversarial proceeding, full defense and due legal process,
recognized by many jurisdictions, must be respected in all disciplinary proceedings.
Whenever there is a complaint, the other party has the right to present his defense,
and the parties shall be heard equally.

The Sports Justice shall render decisions quickly. Thus, the principle of
rhetoric determines that some procedural acts are produced orally, speeding up the
judgment of the cases. However, some acts rely mandatorily on written form, not
fitting the oral form.

The principle of judicial economy seeks to prevent unnecessary procedural
acts practiced throughout the procedures, otherwise the Sports Justice would be
endowed with slowness, dodging its purpose.

Decisions given by the Sports Justice must be properly justified, with the
exhibition of the reasons in fact and in law. This requirement is established by the
principle of motivation.

Furthermore, it is necessary that the Sports Justice acts with independence
and autonomy’ of entities that administer the sport, which are the national and
regional federations, otherwise there could be a conflict of interest in the decisions
rendered by the court.

The principle of celerity occurs due to the peculiarities and dynamics of
sport, considering that later decisions can lead to irreparable damage to the parties
and the proper conduct of the competitions. Precisely for this reason the Brazilian
Federal Constitution of 1988 provides that all cases should be judged by the Sports
Justice within sixty days.

Also, the Sports Justice should review the cases with reasonability and
proportionality, or in other words, it means that its members should act with common
sense and prudence, without any evidence of illegal conduct, endowed with personal
interests. Otherwise, there could be unfair decisions, violating fundamental rights.

3 According to Schmitt, “A autonomia consiste na relagdo equilibrada com os demais poderes
da entidade de administra¢do do desporto” (Schmitt, Paulo Marcos. Sports Justice’s Course -
Autonomia e Independéncia da Justica Desportiva, 64).
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Members of Sports Justice are not allowed to act with misuse of purpose
or abuse of power. They must always act with wisdom and consistency.

The principles of sports specificity, fair play and prevalence, continuity
and stability of competitions are related to the progress of the competition, and
must always be observed the particularity of sport, as well as the conduct of the
participants, who must always act in good faith.

It appears, therefore, that the principles are propositions that underlie and
support the entire structure of a system, in this case the Sports Justice, guiding the
judgments of disciplinary proceedings. Consideration should be given to the
application of principles in all activities of Sports Justice, as the ideal and logical
path to follow during the procedural instructions.

2. Relationship between ordinary justice and sports justice

The Sports Justice, essentially, is an administrative justice, under private law,
specialized in sports matters, but due to its peculiarities has its proper attributions
and shall follow the general principles of law and others, according to the public
interest involved.

All national sports bodies, such as confederations, federations and athletes,
are subjected to the rules of the Sports Justice. Only members of the Brazilian
Olympic Committee and the Brazilian Paralympic Committee are excluded from
the scope of Sports Justice because these organizations are governed by provisions
from the International Olympic Charter and the International Paralympic Charter,
respectively.

Although the Sports Justice is autonomous and independent from the entities
of administration of sport, the Brazilian sports confederations have an obligation to
create and fund the Courts of Sports Justice, however the Courts cannot be
subordinated to the sports confederations under any circumstances. It has no
connection with the government, State or judiciary.*

The Sports Justice is recognized by the Brazilian Federal Constitution, in
its article Article 217, paragraphs 1 and 2.’

The Federal Constitution determines the competence of Sports Justice,
recognizing the necessity of the depletion of all recourse with the sporting bodies as
a prerequisite for the Ordinary Courts entering into the substance of any sporting/
disciplinary disputes. This is the limit of the jurisdiction of Sports Justice, which

4 According to Schmitt, “Os principios tém a fun¢do de auxiliar no processo interpretativo das
regras, permitindo o adequado preenchimento das lacunas” (Schmitt, Paulo Marcos. 4 Fung¢do
dos Principios, 9).

3 Article 2 of the Brazilian Code of Sports Justice: “This Code shall observe the following principles:
I — full defense; II — celerity; III — adversarial procedure; IV — judicial economy; V —
impersonality; VI — independence; VII — legality; VIII — morality; IX — motivation; X — formality;
XI — rhetoric; XII — proportionality; XIII — publicity; XIV — reasonably; XV — due legal process;
XVI — sports specificity; XVII — prevalence, continuity and stability of competitions; and XVIII

— fair play”.
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means that it can only appreciate causes relating to disputes arising from disciplinary
offenses or competition regulations. In other words, the Sports Justice exists to
regulate the sports conduct.

Besides, it is stipulated the maximum period of sixty days for rendering a
decision in such disputes. Considering this time limit, it is up to the claimant to
meet the burden of proof in the sense that it exhausted all instances of Sports
Justice, or that it did not receive any final decision within 60 days, in order to be
allowed to forward the case to the Ordinary Justice.¢

According to Filho,’ this prerequisite is essential and constitutionally
guaranteed, requiring very fast trials by the bodies of Sports Justice.

In addition to its constitutional recognition, the Sports Justice has its operation
ordinarily regulated by the Law No. 9.615/98 and subsequent amendments,
culminating with the publication of the Brazilian Code of Sports Justice.

The Law No. 9.615/98 defines what kind of disciplinary measures can be
applied, prohibiting the imposition of penalties for persons under 14 years old,
prohibiting the condemnation of non-professional athletes to pay fines, defining the
sports bodies, form of nomination and appointment of its members, maximum
period of mandates, effect of appeals, among other issues.

It is important to emphasize that the Sports Justice shall have jurisdiction
only in issues relating to discipline and sports competitions. Cases relating to
employment contracts, contractual compensation, transfer disputes, crimes within
the scope of sports, among others, are within the competence of the Ordinary
Justice.

Although the State, through the ordinary courts, is competent to judge the
demands relating to discipline and competitions after the exhaustion of the instances
of Sports Justice, in practice few are the cases that, after undergoing to the Sports
Justice, are led to the appreciation of Ordinary Justice.

If the Sports Justice punishes an athlete for doping, or a club with the loss
of points for questions related to sport, the condemned party shall not bring the
matter to the ordinary courts trying to overturn the decision.

The participants of football, for example, whether athletes, governing bodies
or clubs, besides being submitted to the maximum governing body of the world of
sport (i.e. FIFA), they must accept its regulations, statutes and rules. Therefore,
they renounce, tacitly, the right to take action before the Ordinary Courts to judge
demands regarding discipline and competitions.

Moreover, it is undeniable that if the discussions in the scope of sports
were brought to the Ordinary Justice, they would suffer with the severe slowness
of the judiciary due to the huge number of cases to be judged, as well as the
peculiar bureaucracy of the State entities.

6Tt does not configure prohibition to the access to the Ordinary Justice, but only establish a condition
and not a ban on access to the Ordinary Courts.

7 According to Filho, “a norma constitucional fixa restrigdo temporal ao reexame judicial que
exige prévia exaustdo das instdncias da Justica Desportiva” (Filho, Alvaro Melo. Principios
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The sports disputes require fast decisions, as well as specific knowledge of
its provisions. Obviously the judges of the Ordinary Justice do not know the sports
rules deeply, and for this reason they would find it difficult to decide such cases,
with the necessary celerity.

3. Relevant regulations of the Brazilian Olympic and Paralympics
Committees

As analyzed in the previous chapter, the members of the Brazilian Olympic
Committee (hereinafter referred to as BOC) and the Brazilian Paralympic Committee
(hereinafter referred to as BPC) are not subject to the jurisdiction of Sports Justice,
because these organizations are governed by the provisions of the International
Olympic Charter and the International Paralympic Charter.

Due to the fact that the entities (BOC and BPC) represent an institution
like the IOC in Brazil and the fact that these entities are of great importance in the
national scene, BOC and BPC have some guarantees and protections established
by the Brazilian Constitution of 1988.8

Extensive guarantees were granted for the development of national sport,
such as priority allocation of public resources for development of sport nationally
and autonomy of sports bodies in relation to their organization. It is important to
remember that the IOC requires that members of every National Olympic Committee
have full autonomy and independence from the public institutions.

Besides the constitutional guarantees provided to the BOC and BPC, other
specific laws were created to regulate these organizations and their operation in
Brazil.

Approved in July 2001, the Law No. 10.264 determines that 2% of the
gross collection of all federal lotteries in Brazil must be transferred to the BOC and
BPC for the promotion of national sport. From the total funds raised, 85% is
allocated to the BOC, and 15% to the BPC.

From the funds received, the BOC is required by law to invest 10% with
sports in schools and 5% with university sports. The remaining amount received
by COB must be applied directly in programs of the 29 Brazilian Olympic
Confederations, with the exception of football, since CBF declined to receive its
part.

In the Law No. 9.615/98,° the first relevant mention about the BOC occurs

Desportivos em Sede Constitucional. Revista do IBDD, 53).

8 Article 217 of the Brazilian Federal Constitution:

“Art. 217 - It is the duty of the State to promote formal and informal sports practice, as the
right of each citizen, observing:

1 - the autonomy of sports entities and associations, regarding its organization and operation,
11 - the allocation of public resources for priority promotion of sport in the area of education
and, in specific cases, to the high performance sport;

111 - differential treatment for professional and non-professional sports;

1V - the protection and encouragement of sporting events created nationally”.



Sports justice in Brazil 277

in Article 13, which names the responsible bodies for managing the sport in the
country, placing the BOC as first on the list, followed respectively by the BPC.

Being BOC and BPC considered entities comprising the “National Sports
System”, placed as first and second on the list with the assumption to promote and
enhance the practice of sports performance, both entities have priority to receive
public resources.

Furthermore, the Law No. 9.615/98 delegates to the BOC the responsibility
with respect to the Olympic movement in the country. These prerogatives are in
accordance with the Olympic Charter, ensuring State protection for the use of
Olympic symbols. This preserves to the BOC the authority and right to use the
valuable Olympic brand, and consequently, to the IOC.

4. Football regulations (relevant provisions)

There are many laws and regulations governing the practice of football in Brazil,
starting with the Brazilian Code of Sports Justice, which provides for situations
that are subjected to the jurisdiction of Sports Justice, which means, the cases
relating to disputes arising from disciplinary offenses or competition regulations, as
already explained before.

Any disciplinary offense committed during the dispute of a match or any
violation of competition rules should be reviewed and judged by the Sports Justice.
All members affiliated directly and indirectly to the “Confedera¢do Brasileira de
Futebol (CBF)” — Brazilian Football Federation (referees, coaches, athletes, etc.)
may be punished by the Sports Court.

All other disputes involving employment contract, compensation payments,
transfer disputes, crimes related to sports, among many other possibilities, are
under the jurisdiction of the Ordinary Justice.

Another legal provision of fundamental importance for Brazilian football is
the Law No. 10.671, from 2003. This law is known as the “Fan’s Statute”, and
establishes standards for the protection and defense of the supporters.

In the words of Ocana!® “Brasil posee un ordenamiento juridico
especializado que ha sabido evolucionar al compas de lds necesidades y el
progreso del deporte brasileiro”™.

The Fan’s Statute defines the meaning of “organized supporters”, including
organizations regularly constituted and organizations de facto, that are now required
to maintain updated records of their members. With these records, the intention is
to improve the conditions for prevention and punishment of those involved in

® Also known as “Pelé Law”, it is the basis of sports law in Brazil, covering principles; structure of the
federation, clubs and leagues; employment contracts; etc.

10 Ocafla also recognizes the importance of the Fan’s Statute, stating that “es vdlido el nutrirse de
la experiencia brasileiro para establecer una normativa que regule la seguridad de los eventos
desportivos y garantice los derechos del hincha como consumidor” (Ocaia, Jorge Luis Merizalde.
Estatuto do Torcedor: Um modelo para Latinoamérica?, Revista do IBDD, 2012, 186).
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cases of violence in sports arenas and its surroundings, up to a distance of five
kilometers from the stadiums.

In an attempt to end wars between supporters and ensure safety for both
the public and for the athletes, the law established measures to prevent and suppress
violence. The supporters who are detained by promoting riot, practicing or inciting
violence, or invading restricted area of competitors may be sentenced to
imprisonment for up to two years.

Besides worrying about the conduct of the supporters to avoid violence,
the law also provides about the activity of individuals who buy tickets for the
matches and resells it for higher prices than the printed on the ticket, as well as
individuals who provides or facilitates the distribution of these tickets to be resold.
If they are caught in this act, they can be punished with imprisonment of up to two
years.

The Fan’s Statute also prohibits the consumption of alcoholic beverages
inside the stadium, in addition to the possession of fireworks, flags and shirts with
symbols that incite violence or contain offensive messages. These measures are
modeled on the legislation that has been in force for several years in many European
countries and that managed to restrain the violence of hooligans.

Moreover, the law also has provisions on transparency in the organization
of competitions and matches, the competition regulations, the safety of the fans,
ticket sales, transportation of fans to the location of the match, food and hygiene
within the sports arenas, the relationship with the referees, sports entities and the
Sports Justice.

Beyond the Brazilian Code of Sports Justice and the Fan’s Statute, Law
No. 9.615/98 plays a fundamental role and establishes general standards on sport,
with many articles intended for the specific regulation of football, as will be explained
hereinafter.

5. Clubs and players’ rights and obligations

The Law No. 9.615, approved in 1998, suffered recent changes in March 2011,
especially regarding the relationship between clubs and players, particularly with
regard to employment contracts with professional athletes and training contracts
with amateur athletes.

The law has a provision of penalty clauses in case of the premature
termination of the employment contract between the parties. The so-called
“Indemnity Clause”'!is due exclusively by the athlete to the club in case of
termination motivated by the athlete. The amount of this clause shall be mandatorily
stipulated in the employment contract registered with the “Confedera¢do Brasileira
de Futebol (CBF)” — Brazilian Football Federation. The amount of the clause can
reach up to 2,000 (two thousand) times the average salary in case of domestic

"' The new club and the player are jointly and severally liable for the payment of the “Indemnity
Clause” to the former club.
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transfers, having no limitation in case of international transfer.

On the other hand, the so-called “Compensatory Clause”'? is due solely by
the club to the athlete in the event of the early termination by the club. The amount
of this clause can reach up to 400 (four hundred) times the monthly salary of the
athlete at the time of termination.

With the recent amendments made to the Law No. 9.615/98 in 2011,
included the solidarity mechanism was included in case of domestic transfers.
Likewise as the solidarity mechanism established in the FIFA Regulations provides
for the distribution of 5% of the transfer fee, the Brazilian solidarity mechanism
also provides for the distribution of 5% of the transfer fee, but with its own rules,
different from those established by FIFA.

The sports entities are considered training clubs, for purposes of charging
the solidarity mechanism, whenever the club registered the athlete, as an amateur
or professional, between 14 and 19 years of age, being due 1% for each year in
which the athlete was trained from 14 to 17 years of age, and 0.5% for each year in
which the athlete was trained from 18 to 19 years of age.

According to the Brazilian law, the training clubs have the right to sign the
first professional contract with the athlete, provided the athlete is 16 (sixteen) years
of age and with a maximum duration of the contract of 5 (five) years."

In case the training club cannot exercise the right to sign the first contract
with the professional athlete, by exclusive fault of the athlete, the club may request
compensation of up to 200 (two hundred) times the proven expenditures with the
athlete and specified in the training contract. This indemnification shall be charged
directly from the new club of the athlete, regardless of the athlete being registered
as professional or amateur for that club.

This is an innovation of the law and it was designed to benefit the training
clubs of athletes at the national level.'

In order to be entitled to claim compensation the club must be certified by
the Confederagdo Brasileira de Futebol (CBF) — Brazilian Football Federation as
a training club, following several requirements, including: providing a training
program, ensuring assistances (educational, psychological, medical, dental, food,
transportation), maintenance of adequate sports facilities, the athlete must be
registered by the club for at least one year, among others.

In addition, the club that invests in the training of an athlete will have the
right of preference to the first renewal of the professional contract of this athlete,

12 The “Compensatory Clause” was created with the goal of increasing the protection towards the
player in case of dismissal without just cause by the club.

13 FIFA states that players under the age of 18 may not sign a professional contract for a term longer
than three (3) years.

4 According to Soares, “ndo se pode evitar que um atleta profissional acabe se transferindo
para outra agremiagdo onde serd mais bem remunerado (...) mas que a legislagdo brasileira
continue, assim como estd fazendo, a acompanhar essa evolu¢do para evitar prejuizos aos
nossos clubes e ao futebol brasileiro” (Soares, Jerri Adriani Perrando. Cldusula Penal no contrato
de trabalho do atleta profissional de futebol. Revista do IBDD, 2012, 128).
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whose term cannot be longer than three years.

To ensure this right of preference, it is necessary that the training club
fulfill a series of requirements, under the law, presenting a proposal to renew the
contract of the athlete, as well as the answers regarding the assimilation of proposals
from third parties.

However, if the athlete refuses to renew the contract, even with the training
club reaching the exact terms of the proposal submitted by another interested club,
the training club may require from the interested club the payment of compensation
ofup to 200 (two hundred) times the monthly salary offered in the most advantageous
proposal to the athlete.

With these measures, the law seeks to encourage the clubs to continue
investing in the training of athletes, protecting them against premature exit of these
players without any financial compensation.

Furthermore, with clear influence of the famous Article 18bis of the FIFA’s
Regulation," which forbids the influence of third parties on clubs, the Law No.
9.615/98 also stipulates that contracts between players and football clubs with
third parties that intervene or have influence in transfers and performance of athletes
are null and void. Thus, the Brazilian law reinforces the understanding already
pacified by FIFA.

0. Sports offenses

According to the Brazilian Federal Constitution, the judgment of cases involving
sporting discipline and/or sporting competitions is the responsibility of Sports Justice.

Therefore, it is up to the Courts of Sports Justice and their respective
Disciplinary Committees the analysis and judgment of all possible disputes regarding,
for example: a) noncompliance of rules by athletes, officials or teams, which
undermine the progress of the competition; b) Doping; ¢) fraud results; d) Invasions
of pitch, among countless other possibilities of offenses. !¢

The disciplinary offenses are provided in the Brazilian Code of Sports
Justice and it occurs when the offender, by the act or voluntary omission, commits
an unlawful act with impact in sports. The attitude becomes a tort when the person
has an obligation not to perform certain acts, and practices it. The omission, on the
other hand, becomes a tort when the person is required to perform a certain act
and voluntarily stops practicing it. In sports, the tort committed is called an “offense”.

Among the most frequent offenses in sports that are judged by the
Disciplinary Committees, there are the disputes concerning offenses during the
matches and competitions, which are:

15 Art. 18bis - No club shall enter into a contract which enables any other party to that contract
or any third party to acquire the ability to influence in employment and transfer-related matters
its independence, its policies or the performance of its teams.

16 Other issues that do not involve sporting discipline and/or sporting competitions are subject to the
Ordinary Justice. i.e. employment relations between athletes and clubs.
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a) Unfair/Hostile act:. performing an act contrary to the rules of the game,
preventing a clear scoring opportunity, or equivalent and/or pushing an opponent
on purpose out of contention of the move;

b) Violent move: performing any action whose use of force is inconsistent with
the standard expected for the modality and/or acting recklessly in the dispute
of a certain move;

¢) Physical aggression: practicing physical aggression during the match or
competition, striking the opponent with a punch, using the head, elbow, kicks,
assuming the risk of harm or injury to the victim;

d) Act contrary to the sporting ethics: giving up the dispute of match, for neglect,
injury simulation, or attempt to prevent its continuation, as well as disrespecting
the team or the decisions of the referees.

These are the most recurring disciplinary offenses in the trials of the Sports
Justice, however this list of offenses is not exhaustive, being only illustrative. There
are many behaviors that can be punished, such as infractions relating to moral
offenses, offenses related to legal and administrative obligations, etc.

Ultimately, the Sports Justice will also be responsible for examining and
judging the cases related to doping. When a positive result of doping occurs on the
analysis of an athlete, the President of the Federation of the modality shall transmit
the expert report, together with the rebuttal evidence, directly to the Chairman of
the Court (Superior Court of Sports Justice or Court of Sports Justice), which will
determine the preventive suspension of the athlete for a maximum period of 30
(thirty) days, until the case is definitively decided.

7. Sanctions on clubs and players

The Law No. 9.615 and the Brazilian Code of Sports Justice determines the
sanctions applicable by the Sports Justice, in a total of eleven possibilities: warning;
elimination, exclusion from a tournament or championship; indemnification;
interdiction of the sports location, fine, loss of the right to play at home, deduction
of points, loss of revenue, suspension for a match and suspension for a period of
time."”

17 Article 50, para. 1° of Law No. 9615: “Paragraph 1° - Transgressions regarding discipline
and the sporting competitions subject the violator to:
I — warning;

1l — elimination,

11l — exclusion from a tournament or a championship,
1V — indemnification;

V — interdiction of the sports location;

VI — fine;

VII — loss of the right to play at home;

VIII — deduction of points;

IX — loss of revenue,

X — suspension for a match;

XI — suspension for a period of time”.
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The penalty of elimination consists of removing the offender, whether club
or individual, from any activity of the association. The exclusion from a tournament
or a championship is a measure to be imposed at the discretion of the sporting
codes, by removing the offender from the competition, specifically.

The penalties of elimination and exclusion have no perpetuity, so that the
entity excluded/eliminated can apply for its reinstatement after a reasonable lapse
of time.

The warning, when applied by the Sports Justice, should be registered in
the individual records of the offender, and withdraws its first-time offender condition.

The indemnification is due in case of property damage caused by the
individual or by the breach of obligation to conclude a payment, and must be paid
within a period settled by the decision, unless the code determines the exact period
of time. If the debt is not paid, the offender will have to comply with an automatic
suspension until the debt is settled.

The interdiction of the sports location is the prohibition on holding any
competitions, official or friendly, in the stadium or arena. It is applied when there
are no minimum conditions of safety and infrastructure offered to the referees,
assistants, representatives, delegates and athletes.

The fine will be imposed by the Sports Justice and it shall be taken into
account the economic situation of the offender, and its non-compliance also results
in an automatic punishment of the offender.

The loss of the right to play at home consists in the temporary revocation
of the entity’s right to play a match or competition at its official sport location. It is
often applied by the Sports Justice to punish disorder caused by the organized
supporters.

The deduction of points occurs when the club has a certain amount of
points removed from it during a competition, being widely used by the Sports
Justice.

The loss of revenue will be applied when the club, for example, gives
cause to the suspension of a match, and it is actually a monetary penalty, since it
implies that the club does not receive totally or partially the amounts that would be
earned in the event.

The suspension for a match implies the prohibition of the athlete to compete
in a determined number of matches, set by the decision of the Sports Justice. This
suspension must always be fulfilled in the league or tournament from which the
offense was originated, and whenever it cannot be fulfilled, it will be converted
into a fine or suspension for a period of time.

The suspension for a period of time is identical to the suspension for a
match, except that designates a determined number of days of suspension, and can
be fulfilled in all competitions or tournaments of the Confederation, depriving the
athlete from participating in any match. It can also be applied to the clubs, which
will lose the right to play home and the possibility to exercise any legal right,
statutory or regulatory. But the clubs will lose only the right to play the friendly
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matches, because they have the duty to play official matches (keeping only the loss
of the right to play at home).

What is important with respect to all disciplinary sanctions is that they
should, whenever possible, exercise their effects in competitions where the offense
was originated. There is no reason why an athlete punished in the Championship of
the State of Rio de Janeiro fulfills the sentence when he is playing in the Brazilian
First Division.

With regard to the disciplinary sanctions imposed by the Sports Justice, it
is important to clarify that it cannot be applied to athletes under 14 years old.
Moreover, the legislation differentiates the professional athletes from nonprofessional
athletes, so it is forbidden to apply fines to non-professional athletes.

Lastly, besides the professional and non-professional athletes, others may
be configured as offenders in the sports disciplinary procedures: members of the
technical staff of the clubs, club officials, the referees and the members of the
Sports Justice.

8. The Sports Judicial Bodies

The Law No. 9.615/98 establishes the bodies of Sports Justice, defining their
powers and matters that are under its jurisdiction. It also delegates to the Brazilian
Code of Sports Justice the internal rules of organization and operation of these
bodies, as well as the procedures.

The bodies of Sports Justice consist of, according to the article 52 of Law
No. 9.615/98, Supreme Courts of Sports Justice, the Courts of Justice Sports and
Disciplinary Committees. '8

These bodies are autonomous and independent from the governing bodies
that manage each modality of sport. Despite the physical and financial dependence
of these bodies in relation to governing bodies, as provided by law, the performance
of Sports Justice shall have full independence in its decisions, any type of
intervention from the governing bodies being prohibited.

Only persons that graduated in law or persons with notable legal knowledge
in sports, with an unblemished reputation, may be members of the courts. The
members of these bodies are called “Auditors”, and they shall be elected for 4
(four) years, being allowed one reelection for the same period of time.

The organization of Sports Justice does not follow the same standards of
the ordinary courts. There is one Supreme Court of Sports Justice for each sport.
The Sports Justice is constituted of Auditors (judges), Prosecutors (as guardian of

8 “Art. 52 - The bodies comprising the Sports Justice are autonomous and independent from
the governing bodies of each modality of sport, and it is composed of the Supreme Court of
Sports Justice, working with the national authorities of administration of sport; Courts of
Sports Justice, working with the regional entities of administration of sport, and the Disciplinary
Committee, with jurisdiction to adjudicate the issues set out in the Codes of Sports Justice,
always guaranteed the full defense and adversarial proceeding”.
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the law) and defenders (anyone of legal age can act as an attorney). The Brazilian
Code of Sports Justice is the statute that defines the procedures for sports
(disciplinary or special), deadlines, annulments, evidence, trial sessions, appeals,
disciplinary actions, and ultimately, the whole procedure to be adopted by the
bodies and members of the Sports Justice.

8.1 Disciplinary Committees

The Disciplinary Committees are bodies of first instance, acting as a trial court and
judging all offenses committed in the competitions.They are composed of five
members, and appointed by the court. Their decisions can always be appealed to
the Court of Sports Justice. All of this occurs within the Court of the Sport to
which it belongs.

8.2 Courts of Sports Justice

The Court of Sports Justice is a body of second instance (appeal court), working
on the jurisdiction of the regional administration of each sport, with jurisdiction to
adjudicate appeals in cases arising from sporting competitions played within the
regional federation.

They are linked to the federations of each sport. Just as an example, the
Football Federation of the State of Sao Paulo has a specific Court of Sports Justice,
as well as the Aquatic Sports Federation of the State of Sao Paulo has a specific
Court of Sports Justice and so on.

Each Court of Sports Justice is composed of nine auditors, being: two
appointed by the regional administration of the sport (e.g. Football Federation of
the State of Sao Paulo), two appointed by the clubs that participate in the main
competition of the regional administration of the sport, two appointed by the Brazilian
Bar Association, through the State corresponding to their territory (e.g. Brazilian
Bar Association, Section Sao Paulo), two appointed by the Union of the Athletes
and a representative appointed by the association of the referees.

This body judges mainly appeals, originated from the decisions of the
Disciplinary Committee, but also has original jurisdiction in some matters, such as
judging its own auditors, for example.

8.3 Supreme Courts of Sports Justice

The Supreme Court of Sports Justice is a body of second and third instance,
depending on the case, which is linked to the national governing body of each
sport, with jurisdiction to adjudicate appeals in cases arising from all official sporting
competitions held in the country.

There is a Supreme Court of Sports Justice for each sports federation that
exists in Brazil, with the assignment of adjudicate appeals against the decisions of
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the regional Courts of Sports Justice, or against the decisions of its own Disciplinary
Committees, in cases where it should be the original judge.

The Supreme Courts of Sports Justice are also constituted by nine auditors,
being elected in the same manner as occurs with the regional Courts of Sports
Justice, as required by Law No. 9.615/98.

8.4 Prosecutors of Sports Justice

Regulated by the Brazilian Code of Sports Justice, the prosecutors act similarly to
the Public Attorney’s Office, however the prosecutors are not part of the official
bodies of Sports Justice.

They shall enforce the provisions of the Brazilian Code of Sports Justice,
promoting the responsibility of individuals or legal entities that violate it. Its tasks
include: to provide denunciations, follow and supervise the legal procedures of the
cases, ensure compliance with the principles of Sports Justice and to request the
opening of investigations.

Its members are appointed by the respective adjudicative body (Supreme
Court of Sports Justice or regional Court of Sports Justice) and are nominated as
attorneys, one being chosen as Attorney-General with a mandate similar to that of
the auditors, 4 years with the possibility of reelection for another 4 years.

9. The procedure

As previously informed, the guiding principle of the Sports Justice is the celerity of
its procedures. This principle exists due to the speed with which the competitions
are developed, so the procedures relating to it must have immediate solution.

The procedure of Sports Justice begins on Disciplinary Committee, from
the complaint offered by the Prosecutor or when a sporting disciplinary infraction
is proposed by written notice directly to the Prosecutors’ Office.

The written complaint must be formulated by an individual or a legal entity
provided that there is legitimate interest and that the interested party submits proof
of legitimacy. It is entirely up to the prosecutor to assess the desirability of promoting
or not the complaint from the written notice of the disciplinary offense.

Therefore, the occurrence of an intervention of the interested party is
essential, by sending a complaint to the Prosecutors’ Office. Thus the judge (auditor,
in Sports Justice) cannot promote the procedures on their own initiative.

The complaint is the inaugural accusatory document of the disciplinary
action. Most of the times the summary of the match and the report of the match or
competition are used as the basis for the complaint. The summary and report of
the match are the documents in which the referees report the events occurred
during the match. As evidence, the report has presumption of veracity.

Upon receiving the summary and the report of the match or competition,
the entity that manages the sport will conduct an analysis of the existence of any
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irregularities mentioned in the documents. In case of irregularities occurred during
the sporting event the Chairman of the entity shall forward the documents to the
relevant Court (Superior Court of Sports Justice / Court of Sports Justice) within
three days from receipt. After the Chairman of the Court verifies the presence of
disciplinary offense, he will determine the submission of the case to the Prosecutors’
Office of the Disciplinary Commission so that they must offer the complaint within
two days.

Upon the filing of the complaint the case shall be sent to the Chairman of
the Disciplinary Committee that within two days will randomly select the reporting
judge, designating the day and time for the trial session, and questioning whether
the parties have evidence to be produced. Evidence may be documents, film,
through oral testimony of witnesses, and any other evidence that are pertinent.

After that, the Chairman grants a time to the Prosecutors and the parties to
present their oral arguments. At the conclusion of oral arguments, the reporting
judge, the Deputy Chairman and the other auditors will present their votes, and the
decision will take effect from the following day, since regularly notified to the
parties and their legal representatives."

The trials shall be public, however the Chairman of the adjudicative body
can determine secret trials in special situations, ensuring the presence of the
Prosecutor, the parties and their legal representatives.

The special procedures will have preference ahead of summary proceedings,
due to its specificities. The special procedure is adopted for processing the cases
that require special measures before the Sports Justice, such as the invalidation of
a result of a match or competition, cases of doping, offenses punished with
elimination, among other specific procedures.

The fundamental for the Sports Justice is the occurrence of celerity in its
judgments in order to avoid procedural delay, besides the Brazilian Code of Sports
Justice states that if any Auditor requests to review the documents of the case, as a
rule, this will occur at the same time of the trial, thus avoiding the postponement of
the proceedings.

10. Dispute settlements

The sports law is a very embracing area, regulating all relations existing in sports.
The disputes in sports may have the most diverse natures: disciplinary offenses or
regulations of competitions, labour conflicts between clubs and athletes, disputes
about economic rights, image rights, brands of clubs, corporate affairs between
entities, technical issues related to the qualification of teams, register, doping, among
several other possibilities.

Although all these possibilities are related to sport, most of these disputes

1In the event of a tie during the voting of the trial, the Chairman shall have the casting vote, except
in the case of imposition of disciplinary penalty, in which shall prevail the votes more favorable to the
Party, being considered the penalty of fine milder than the suspension.
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are not within the competence of Sports Justice, as it will be seen below.
10.1  Technical disputes

According to the Law No. 9.615/98, the national entities that administrate the sport
(federations of each sport) have jurisdiction to decide technical issues, in other
words, issues relating to compliance with the standards and rules of Sport.

This jurisdiction cannot be confused with the jurisdiction of the Sports
Justice. The technical competence is regarding disputes concerning the violation of
the general rules of sport, or in relation to disobedience of any internal rule of a
federation, such as the statutes.

In case of violation of a statutory rule, the federations may apply sanctions
to its affiliated members. The penalties can be a warning, written censorship, fine,
suspension and even disaffiliation of the member. However, the suspension and
disaffiliation can only be applied after judgment by Sports Justice, different from
the others penalties that do not have this requirement.?

10.2  Disciplinary disputes

As previously mentioned, it is up to the Sports Justice the judgment of disputes
involving sporting discipline, in accordance with the provision of the Brazilian Federal
Constitution.

Therefore, it is the jurisdiction of the Courts of Justice Sports and its
Disciplinary Committees the analysis and judgment of “purely” sporting issues,
such as doping, disciplinary offenses, etc.?!

10.3  Economic disputes

The disputes concerning economic issues are under the jurisdiction of the ordinary
justice or arbitration courts, in case the parties have stipulated in the contract or
statutes. Consequently, training compensation cases as set in football will fall under
the jurisdiction of the ordinary courts.

Thus, litigation involving image rights, brand licensing, sponsorship
agreements, national transfer agreements, partnership between football clubs, among
others, are within the jurisdiction of the ordinary justice or the arbitration courts.

Lastly, all disputes relating to employment contracts are exclusive jurisdiction
of the Labour Court, as well as those related to crimes in sports are under the
exclusive jurisdiction of Criminal Justice.

2 A club might be fined by its federation through mere administrative procedure, without requiring
that the parties are given an opportunity to confront the arguments and without the legal full defense.
2! Disputes arising between clubs, federations, confederations and athletes, which do not have relation
with the “discipline and sporting competitions”, are not analyzed by the Sports Justice.
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Abstract:

This chapter attempts to provide an overview of sports justice in Croatia. It
focuses on the National Olympic Committee of Croatia (“NOC of Croatia”) as
well as on football, with its special system, and on the Arbitration tribunal of the
Croatian football federation. Particular attention is paid to the establishment
and the procedure of arbitration in the sports associations’ tribunals (Croatian
Court of Arbitration for Sport and arbitration tribunals for a single sport). It
should be highlighted that there are not many judgments of ordinary courts in
sport-related issues, primarily because sport is still considered as a special system
of rules, on its own not connected to the ordinary judicial system. However, the
number of litigation before sports disciplinary courts is significant and deserves
due attention.

1. Principles of Croatian sports justice
The Croatian Constitution entails no provisions on sport, except that it provides

that sport lies within the competence of the local administration (municipalities and
cities).! On the other hand, it should be stressed that the freedom of association is

* Vanja Smokvina, PhD, is a Senior Research Assistant at the Faculty of Law, University of Rijeka,
Croatia, and Visiting Research Associate at the Edge Hill University, Centre for Sports Law Research,
UK.

! Constitution of the Republic of Croatia (Ustav Republike Hrvatske), Official Journal (Narodne
novine) No. 56/90, 135/97, 8/98, 113/2000,124/2000, 41/01, 55/01, 76/10, 85/10, Art. 134.
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guaranteed to every person as a fundamental right.?

Croatian sport is governed by the Sports Act, which since 1990 had four
revisions.? The latest 2006 Sports Act, currently in force, was amended four times.
According to Siekmann and Soek’s criteria of sport governance,* Croatia has an
semi interventionist model of sport since, as regulated by the Croatian Sports Act,
it is characterized by certain elements which are going to be elaborated further in
the text. In this regard, under the Sports Act of 2012 sports activities are activities
of special interest to the Republic of Croatia.’ Although the sport governing bodies
are autonomous, their autonomy is based on State laws.® The National sports
programme for instance is financed by the State. The later programme is adopted
by the Croatian Parliament upon the proposal of the Government for a period of 8
years and regulates the aims and scope of sport development; activities essential
for the fulfilment of those aims, as well as subjects of development and control of
the programme implementation.” The National Committee for sports as a major
professional sports body with competences in the development and safeguard of
quality of sport in Croatia consists of members who are appointed and dismissed
by the Croatian Parliament.

Sports activities are defined as participation in sports competitions, sports
preparation, sports recreation, sports training, organisation of sports competitions,
the conducting of sports competitions and management and maintenance of sport
infrastructure, organised extra-curricular school sports activities and students’ sports
activities are also considered sports activities as well.® Persons that engage in sports
activities are enrolled into special registers administered by the local administrative
offices in the Counties or in the City of Zagreb according to the seat or the residence
of those persons.’

Croatian Sports Act confers the power to regulate the status of a professional
sportsperson and his/her rights and duties to the national federations, by means of
their autonomous acts.'? Furthermore, the legal status of professional sportspeople

2 Constitution of the Republic of Croatia, o.c., Art. 43.

3 Sports Act (Zakon o Sportu), Official Gazette (Narodne novine) No. 59/90. Sports Act (Zakon o
Sportu), Official Gazette (Narodne novine) No. 60/92, 25/93, 11/94, 77/95. Sports Act (Zakon o
Sportu), Official Gazette (Narodne novine) No. 111/97, 13/98, 24/01. Sports Act (Zakon o sportu),
Official Gazette (Narodne novine) No. 71/06, 150/08, 124/10, 124/11 and 86/12, (hereinafter: Sports
Act).

4R.C.R. SIEKMANN, J. SOEK, “Model of Sport Governance in the European Union: The Relationship
between State and Sport Authorities”, The International Sports Law Journal, vol. 10, 2010, no.
3-4,93-102.

’ Sports Act, o.c., Art. 1(2).

¢ See R. B. MarTINS, “4 European Legal Football Match Heading for Extra Time”, The
International Sports Law Journal, vol. 4, 2004, no. 3-4, 23.

7 Sports Act, o.c., Art. 2.

8 Sports Act, o.c., Art. 18(1,2). According to the para. 3 of the same article, if there are doubts
whether an activity is a sports activity, the Ministry of Science, Education and Sport, clarifies the
later.

° Sports Act, o.c., Art. 20.

10 Sports Act, o.c., Art. 8(3).
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in Croatia, due to the previously mentioned provisions and the manner in which the
national federations define it, is governed by two acts: the Obligations Act'' and the
Labour Act.'? The Obligations Act is applied in a relationship between a club and a
self-employed professional sportsman or sportswoman. Self-employed professional
sportsmen or sportswomen represent the great majority of all professional players
in individual or team sports, because they are defined as such by autonomous acts
of the sports federation.

In addition to the Sports Act in force, the legal relationship between
professional sportsmen or sportswomen on the one hand, and the professional
sports club, on the other, is regulated in Croatia by civil law acts — primarily by the
law of obligations. According to Art. 6(2) of the Sports Act “sportspeople can
perform their activity as professionals or amateurs. The activity of sportspersons
is defined as a professional activity if there is a contract of professional play or a
contract of employment with a club, or the sportsperson takes part in sports
competition as an individual in an individual sports discipline”."® Furthermore,
it is stated that a sportsperson who professionally takes part in sports activity is a
person who performs that activity as a main activity and who is being paid mandatory
insurance contributions on that basis. The legal status of sportspersons, their rights
and duties are governed by the regulations of the national sport organizations.'* As
will be demonstrated, there are only few labour law relationships in Croatian
professional sport.

2. The relationship between ordinary justice and sports justice

In Croatia, like in other countries, the debate about the relationship between ordinary
justice and sports justice has over the years become very intense and led to the
contributions from commentators as well as the issuing of many decisions from
both sports bodies and a few from ordinary (state) courts.

As a general rule, all statutes of National Sports Federations provide
obligations for all participants in sports activities to accept as binding and final all
decisions adopted by sports courts and bodies. This obligation, that reflects the
principle of independence of sports, prevents (or prohibits) in effect the challenging
of decisions of sports bodies before state courts.

As previously stated, the case law of Croatian ordinary courts is scarce,
but nevertheless, there were some interesting judgments in 20 years of Croatian
independence. Such is for example, the case brought before the Supreme Court of
Croatia,'® between former football players and their football club, a private citizens’

" Obligations Act (Zakon o obveznim odnosima), Official Gazette (Narodne novine) No. 35/05,
41/08.

12 Labour Act (Zakon o radu), Official Gazette (Narodne novine) No. 149/09, 61/11 and 82/12.
13 Sports Act, o.c., Art. 8(1).

14 Sports Act, o.c., Art. 8(2,3).

15 Croatian Supreme Court, Decision No. Revr 631/06, of 4-09-2008, (Odluka Vrhovnog suda
Republike Hrvatske, Revr 631/06) available at the official web page of the Supreme Court of
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association (NK Dinamo Zagreb PCA), for non-fulfilment of contract obligations,
i.e. contract payment.'® Since the Club NK Dinamo Zagreb sport’s Ltd (with whom
the players had entered into contracts) ceased to pay its obligations to the players
and to all their creditors, the insolvency procedure was opened on the Club with
the formal settlement of the Commercial Court in Zagreb No. St-685/02 of
07/05/2002. One player’s financial demand on behalf of his salary was fulfilled in
the insolvency procedure by only 1/9. At the end of the procedure, NK Dinamo
Zagreb sport’s Ltd was removed from the Croatian register of commercial companies
and ceased to exist. Since the Club continued to take part in all competitions as a
private citizen’s association, it seemed to be a legal continuation of the NK Dinamo
Zagreb sport’s Ltd, with whom the players had concluded their contract of
employment. However, ordinary tribunals (of the first and second grade) were not
of the same opinion. Because of that, the tribunals made a decision that NK Dinamo
Zagreb PCA was not a party to the contract and that there is no capacity to be a
defendant in the dispute. The Supreme Court confirmed those judgements and
stated that there is no legal continuity between NK Dinamo Zagreb sport’s Ltd and
NK Dinamo Zagreb PCA; and that it is of no importance that the same person was
a general manager in the NK Dinamo Zagreb sport’s Ltd (previously called NK
Croatia Zagreb sport’s Ltd) and NK Dinamo Zagreb PCA, and that it is of no
importance that the contract of employment had the stamp of the CFF. The contract
party NK Dinamo (Croatia) sport Ltd does not exist anymore since it was withdrawn
from the commercial registry after the insolvency and liquidation procedure."”

On the other hand, it should be stated that there were a lot of proposals
made for the opening of a insolvency procedure for another famous football club,
HNK Hajduk PCA, although the procedure was not initiated. In the end, HNK
Hajduk PCA according to the Sports Act in 2006, was legally transformed into
Hajduk sports joint stock company.'® Other clubs have also changed their legal
status in sports commercial companies because of mounting debts (a great part to
the State for taxes and mandatory contributions).

Croatia: http://sudskapraksa.vsrh.hr/.

16 The same legal form is present now. It should be noted that before 2000 professional football
players had actually a labour law relationship, but then because of big problems with the payment of
taxes and mandatory assurances by their employers (clubs), national sports federations changed
their autonomous act and defined players as self-employed persons.

17 NK Dinamo Zagreb PCA in the season 2002/03 (the year after the bankruptcy and liquidation of
NK Dinamo Zagreb sport’s Ltd) simply continued where NK Dinamo Zagreb sport’s Ltd stopped,
and become the Croatian champion. It was the Croatian champion for eight more times after that (in
2003/04 and 2004/05 season the Champion was HNK Hajduk Split).2 They compete in UEFA
competitions: Champions league preliminary rounds (2003, 2006, 2007 and 2008) and UEFA Cup
(later UEFA League — 2004, 2007, 2008, 2009 and 2010). In the seasons 2011/12 and 2012/13 NK
Dinamo Zagreb PCA entered the Champions league group stage competition. For more see V.
SMOKVINA, “Case Law of the Croatian Supreme Court in the Fields of Sports Law”, The
International Sports Law Journal, vol. 12,2012, no. 1-2, 106-108.

'8 For more see: H. KACER, A. PERKUSIC, B. IVANCIC-KACER, “Postoji li u Republici Hrvatskoj
(kvalitetno) sportsko pravo?”, Collected papers of the Law Faculty of the University of Split
(Zbornik radova Pravnog fakulteta u Splitu), vol. 49, 2012, no. 4, 730-731.
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3. The relevant NOC of Croatia regulations and NOC of Croatia judicial
bodies

National Olympic committees are one of the three integral elements of the Olympic
Movement, together with the International Olympic Committee (I0OC) and
international sports federations. The task of every national Olympic committee is
to develop, promote and protect the Olympic Movement in its respective country,
in line with the Olympic Charter. In Croatia the entire national sports movement is
supervised and governed by the Croatian Olympic Committee (“HOQO”)" which is
one of 204 national Olympic committees recognised by the IOC.

3.1  The NOC of Croatia

The NOC of Croatia was founded in Zagreb on 10 September 1991 and was
awarded provisional recognition in Lausanne on 17 January 1992 by the president
and four vice-presidents of the IOC, with full recognition following at the 101
session of the IOC in Monaco, held on 24 September 1993. The NOC of Croatia is
a major sports association gathering all national sports associations and other
associations important for sports promotion. Although it is autonomous in its work,?
it is important to note that sport in Croatia is financed predominantly by the State
and local administration (cities and counties). The NOC of Croatia has an obligation
to deliver annual reports on the spending of pubic funds for the public sports needs
to the Croatian Parliament and the Ministry of Science, Education and Sport.?!
Both the inspection and the supervision of the legality of work of the legal persons
in sports and their general acts is in the competence of the Ministry of Science,
Education and Sport.?

The goals of the NOC of Croatia are to represent Croatian sports as a
whole before the IOC and relevant international sports organisations and associations;
to undertake activities aimed at disseminating Olympic principles, ethical and moral
norms in sports; to harmonise, encourage and to assist the activities of national
sports federations; to assist the development and promotion of sports at the national
level and to encourage the organisation and harmonisation of sports at the county,
city and municipal levels and to promote and assist Croatian sport as a whole.

The Sports Act has entrusted the NOC of Croatia with the public authority
to determine athlete categories and to adopt decisions on the categorisation of
athletes. It institutes and maintains a registry of categorised athletes.?

The basic regulations that define the activity of the NOC of Croatia are:

19 National Olympic Committee for Croatia (Hrvatski olimpijski odbor - HOO), hereinafter: the
NOC of Croatia.

20 Sports Act, o.c., Art. 49.

21 Sports Act, o.c., Art. 75.

22 Sports Act, o.c., Art. 84 and 85. The Act on Sports Inspection (Zakon o sportskoj inspekciji),
Official Gazette (Narodne novine) No. 86/12.

2 Sports Act, o.c., Art. 6.
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- the International Olympic Committee’s Olympic Charter,?

- the Sports Act,*

- the Associations Act,*

- the NOC of Croatia Statute.”’

The role of the NOC of Croatia in creating sports law is needless to say
related to its activities, which include:

- implementing and overseeing the application of international sports regulations
and the adoption of acts related to their application;

- safeguarding the symbols and insignia of the IOC and NOC of Croatia;

- determining the nomenclature of sports and branches of sport;

- combating doping and the use of substances and procedures forbidden by the
10C or international federations;

- establishing the principles and basic elements of the system of competition in
Croatia, and the conditions for the participation of Croatian athletes and sports
clubs at international sports competitions; and

- publishing and other tasks as established by law,? the IOC Olympic Charter,
the NOC of Croatia Statute and other regulations that have been omitted here
in respect of the subject under consideration.?

3.2 The Croatian Court of Arbitration for sport (CAS Croatia) and the
Croatian Sports Arbitration Council (CSAC)

Atits 19" session on 25 May 1999 the NOC of Croatia’s Assembly established the
independent and autonomous NOC of Croatia bodies: the Court of Arbitration for
Sport (hereinafter: CAS Croatia) and the Croatian Sports Arbitration Council
(hereinafter: CSAC). Their role is the resolution of sports disputes and disputes
related to sports, as well as the reconsideration of decisions of sports associations
where other means of legal remedy have been exhausted or do not exist and,
among other things, provision of legal opinions at the request of NOC of Croatia
Council or a NOC of Croatia member.

The arbitration rules for CAS Croatia, also adopted at the 19" session of
the NOC of Croatia’s Assembly, regulate in detail the issues of competence,
composition, structure, rules of arbitration procedure and mediation procedure.

24 Olympic Charter, available on line at: www.olympic.org/Documents/olympic_charter_en.pdf (15-
04-2013).

% Sports Act, o.c., Art. 49-52.

26 Associations Act (Zakon o udrugama), Official Gazette No. 88/01 and 11/02.

27 The NOC of Croatia Statute, available at: www.hoo.hr/downloads/statut%20HOO-
a%20srpanj%202012.pdf (18-04-2013)

28 Sports Act, o.c., Art. 50 and 51.

2 B. VRBEK, “The role of the Croatian Olympic Committee in creating in creating sports law”, in
R.C.R. Siekmann, R. Parrish, V. Smokvina, N. Bodiroga-Vukobrat (eds.), Social Dialogue in
Professional Sports, forthcoming, 167-168.
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The scope of CAS Croatia jurisdictie is, as a rule, previously agreed by the
parties.>

The Sports Act establishes the competence and activity of the Croatian
Sports Arbitration Council and of the Croatian Court of Arbitration for Sport.3!

The CSAC is in particular authorised to resolve disputes and issues pertaining
to the execution of the tasks of the NOC of Croatia. Particularly significant among
these are decisions on disciplinary measures and decisions regarding doping, decisions
on disciplinary and other procedures that involve or imply long-term bans or
prohibition from participation in sports competitions, decisions that pertain to
Olympic candidates or top athletes (category I to III), the principles and conditions
of sports competitions and other issues regulated by the NOC of Croatia Statute.
Since its establishment the CSAC has ruled in 39 cases,*? and reached more than
10 decisions and legal opinions important for the development of sport.3

Members of the CSAC are elected by the assembly from eminent attorney-
athletes and former athletes, officers and professionals.

AIINOC of Croatia members, with the exception of the Croatian Football
Federation, have provisions in their statutes concerning the jurisdiction of the CSAC
for disputes related to their respective sport.

A CSAC decision may be appealed before the Court of Arbitration for
Sport (CAS) in Lausanne, Switzerland, if the case is related to the Olympic Games,
which then renders a final decision on the dispute pursuant to the Sports Arbitration
Code.

The CSAC has deliberated on various sports disputes pertaining to requests
to review decisions by bodies of sports associations where other means of legal
remedy have been exhausted in these associations; bans against individual members
in these associations, i.e. sport; the expulsion of a club or person from membership
in a federation or the rejection of an application for membership; the amounts of
compensation for damages or the non-payment of damages for a player transfer;
the issue of licences to play in the Croatian Football 2™ League and many other

30 Arbitration rules of the Croatian Court of Arbitration for Sport of the Croatian Olympic
Committee (Arbitrazna pravila Sportskog arbitraznog sudista pri Hrvatskom olimpijskom odboru),
Official Gazette No. 72/99.

31 Sports Act, o.c., Art. 52. More details about the CAS Croatia and CSAC in: J. Cizmi¢, H.
MOMCINOVIC, “Sportsko arbitrazno sudiste HOO-organizacijske i postupovne odredbe”, Collected
papers of the Law Faculty of the University of Split (Zbornik radova Pravnog fakulteta u Splitu),
vol. 48,2011, no. 4, 759-773.

32 It is interesting to point out that sometimes procedures before CSAC are not effective. See for
example the case of a famous handball player Blazenko Lackovié¢ and his club Zagreb CO. The case
was about the issuance of a transfer certificate which the club was reluctant to issue. In the end the
player had to take the transfer certificate under the club’s conditions, irrespective of the decision of
the CSAC which demonstrated its ineffectiveness. See H. KACER, A. PERKUSIC, B. IVANCIC-K ACER,
“Postoji li u Republici Hrvatskoj (kvalitetno) sportsko pravo?”, o.c., 731.

33 More available on line at: www.hoo.hr/637-v-vijece-sportske-arbitraze-jednostavnije-do-
odluke.aspx (23-04-2013).
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issues; and requests that have been submitted for legal opinions on issues of
contention in the field of sports.

4. National Sports Federations - Emphasis on football

In Croatia there are 38 sports associations representing Olympic sports; 32
associations representing non-Olympic sports; 21 sports association communities
and federations from the counties and the City of Zagreb and the Croatian Olympians
Club in NOC of Croatia’s full membership; while 8 national sports federations and
9 associations and institutions in the field of sports have the status of NOC of
Croatia’s associate member and 2 federations have the status of NOC of Croatia’s
associate member. NOC of Croatia has exclusive authority to represent Croatian
sports at the Olympic Games and at world, European and regional multi-sport
competitions held under the auspices of the IOC or the European Olympic
Committee.**

4.1 Relevant football regulations

In Croatia the autonomous acts of the Croatian Football Federation (hereinafter:
CFF)* regulate the legal status of football players. The CFF derives its existence
from the Croatian sports federation in Zagreb founded in 1912 as the only national
sports federation with the aim of encouraging, supporting and protecting Croatian
football, its national teams and representing Croatian football internationally.*

The bodies of the CFF are the Congress, the Executive Committee, the
President of the CFF and its legal bodies.>” The CFF’s legal bodies are Disciplinary
Committee, Appeal Committee, Committee for the autentification of clubs and
players registration, Licences Committee and Appeal Committee for licences.*®
The Arbitration tribunal of the CFF is also among these legal bodies.*

According to the CFF'’s Regulation on the status of players, a professional
football player with Croatian citizenship, who concluded a contract on professional
play with the club, if older than 16 years of age, autonomously takes part in sports
competitions (with a status of self-employed persons), while a foreign player (with
the citizenship other than Croatian, or a person without citizenship) could conclude
a contract of employment and have the status of worker in a labour relationship
(status of subordination).*’ The professional football players of Croatian nationality

34 B. VRBEK, “The role of the Croatian Olympic Committee in creating sports law”, o.c., 166-167.

35 Croatian Football Federation (Hrvatski nogometni savez), official site: www.hns-cff.hr/?In=en,
(20-04-2013).

36 Statute of the CFF, Art. 1 and 2, available on line at: www.hns-cff.hr/file/document/file/145-
Statut.pdf, (15-04-2013)

37 Statute of the CFF, o.c., Art. 33.

38 Statute of the CFF, o.c., Art. 55.

39 Statute of the CFF, o.c., Art.61.

40 CFF’s Regulation on the status of players (Pravilnik HNS-a o statusu igraca), available on line at:
www.hns-cff.hr/upl/products/Pravilnik_o_statusu_igraca.pdf (20-04-2013).
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are discriminated since they usually cannot enter into a labour law relationship with
all the labour and social law protection, while a foreign player (of citizenship other
than Croatian) could conclude a contract of employment and have the status of a
worker in a status of subordination, with all rights and obligations which derive out
of it.*! Furthermore, in Art. 2 of the formulary contract (Contract of professional
play) issued by the CFF, it is stated that the player has to be registered as a self-
employed person (similar to the status of a craftsman) according to Croatian Sports
Act and the Income Tax Act.*

As an outcome of such legal regulation of the status of sportspeople, it is
not surprising that there are only a few regular court judgements on this issue. One
very interesting judgement of the Supreme Court of the Republic of Croatia of
1997 stated “a contract between a professional sportsman and a sports
organization, because of its contents which do not demonstrate that it is a contract
of employment, should be defined as a sui generis contract”*

Every football player and every club has the right to demand the protection
of their rights before ordinary (state) courts, but if actually such protection is sought
(which is very rare primarily because of duration of the procedure, better flexibility,
informality of procedure and less costs in the arbitration procedure),* such demand
is connected with the violation of contract obligations or due payment arising from
the contract obligations.*

On the other hand, it should be noted that it is not in conformity with the
previously stated and with the relevant FIFA and UEFA regulations, that the Statute
of the CFF determines that: “In case of disputes which are in the competence of
FIFA, UEFA, CAS, the Arbitration and the Arbitration tribunal of the CFF or the
legal bodies of the CFF, subjects of para. 1 of this article oblige themselves not to

present claims before ordinary (state) courts”.*®

4.2 The Arbitration tribunal of the CFF

According to the autonomous acts of the CFF, the Arbitration tribunal of the CFF

4 CFF’s Regulation on the status of players, o.c.

2 CFF’s standard formulary contract of professional play (Obrazac HNS-a Ugovora o
profesionalnom igranju), available on line at: www.hns-cff.hr/upl/products/
Ugovor_o_profesionalnom_igranju.doc (20-04-2013).

4 Croatian Supreme Court, Decision No. Rev 1120/95, of 26-11-1997, (Odluka Vrhovnog suda
Republike Hrvatske, Revr 1120/95) available on the official web page of the Supreme Court of the
Republic of Croatia: http://sudskapraksa.vsrh.hr/.

4 See, B. VukoviC, E. KUNSTEK, Medunarodno gradansko pravo, Zagreb, Zgombi¢ i partneri,
Zagreb, 2005, 111. See also: S. TrRivA, A. UZELAC, Hrvatsko arbitrazno pravo, Narodne novine,
Zagreb, 2007.

4 V. PULIKO, “drbitrazno rjeSavanje sporova u nogometu”, Pravni vjesnik, vol. 7, 2010, no. 2, 60-
61.

4 Statute of the CFF, Art. 62(1): “The Federation, its bodies and officials, Federation members,
leagues, clubs, players, coaches, football referees, official persons, licensed agents for the
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was established.*’ As an autonomous and permanent tribunal of one instance, it is
competent for status questions of coaches and players and connected to that the
material questions originating between single subjects of the CFF (club-club, player-
club, coach-club, club-single county football federation) in conformity with the
provisions of the acts of CFF, FIFA and UEFA regulations and Croatian laws.
From 2002 when it was founded to 2010, the Arbitration tribunal of the CFF
adjudicated in more than 500 cases mainly concerning non-paid contract obligations
and contract resolution.*® In most cases the decision was delivered in 3-4 months,
but there are also exceptions with cases pending for a year or more.

The Arbitration tribunal of CFF has six members and delivers its decisions
in boards of three members. Members of the Arbitration tribunal of the CFF are
elected by the Executive Committee of the CFF upon the President of the CFF’s
proposals.® Its procedure is run by principles of non-contentious proceedings.*® If
the parties of the procedure do not make a different agreement, the procedure is
made with public exclusion.’! There are no ordinary legal remedies against the
Arbitration tribunal of the CFF decisions, since its decision is final. There is a
possibility for a reopening of a case in two months from the date of the decision if
there is new evidence and new facts unknown at the date of the decision delivery.»
On the other hand, according to the Arbitration Act, against an arbitration decision
it is a possible to take action for its annulment before ordinary state courts.>

This tribunal has no competence in disputes between subjects in the football
organisation derived from the application of sports rules, training compensation,
solidarity mechanism, disputes against which not all legal aims where used before
the Federation etc.’* Except decisions, the Arbitration tribunal of the CFF may also
mediate in a dispute settlement.>

Ivkosi¢ is of the opinion that we cannot recognise the character of chosen
tribunal (arbitration) because it does not fulfil the elementary principles of the
arbitration procedure: freewill in concluding the contract on arbitration (or
arbitration clause), the independence and autonomy of arbitrators, compliance

organisation of games, licensed agents for players transfers and others football stakeholders
recognise the competence of the Court of arbitration for sport (CAS) in Lausanne, Switzerland in
conformity with the regulation of FIFA and UEFA Statutes”. See also Art. 11 of the Statute of the
CFF, o.c.

47 Statute of the CFF, o.c., Art. 60-63.

4 S. HAUTZ, “Arbitrazni sud Hrvatskog nogometnog saveza”, Pravo u gospodarstvu, vol. 50, 2011,
no. 4, 914-918.

49 Rules of procedure of the Arbitration tribunal of the CFF (Poslovnik o radu Arbitraznog suda
HNS-a), Art. 3, available on line at: www.hns-cff.hr/upl/products/Poslovnik o radu
Arbitraznog_suda HNS-a.pdf, (10-04.2013).

50 Rules of procedure of the Arbitration tribunal of the CFF, o.c., Art. 2 and 3.

5t Rules of procedure of the Arbitration tribunal of the CFF, o.c., Art. 15.

52 Rules of procedure of the Arbitration tribunal of the CFF, o.c., Art. 28.

3 Arbitration Act (Zakon o arbitrazi), Official Gazette (Narodne novine) No. 88/01, Art. 36.

54 Statute of the CFF, o.c., Art. 60(2).

55 Rules of procedure of the Arbitration tribunal of the CFF, o.c., Art. 29.
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with elementary principles of arbitration procedure.

It is important to highlight that there is a strong mechanism of enactment of
the Arbitration tribunal of the CFF decisions, inter alias in the question of due
payment of contract obligations. In case a football club does not fulfil its obligations
derived from the decision of the Arbitration tribunal of the CFF and upon the
proponents demand, the Arbitration tribunal of the CFF will make a request to the
Disciplinary committee of the CFF for suspension®® and the initiation of the
disciplinary procedure against the football club which did not fulfil its obligations®
derived from the Arbitration decision.®

5. Clubs’ and Players’ rights and obligations
5.1 General obligations

The Statute of the CFF provides for the general obligations of all persons and
entities operating within CFF to abide by the sports rules set forth by CFF, FIFA
and UEFA, while the Codex on Behaviour of Football Participants®' contains a
code of conduct that must be followed by all those who are subject to the sports
rules of CFF.

Article 11 of the CFF Statute and Chapter 4 of the CFF Codex state that all
persons and entities registered with CFF or operating within the Federation must
conduct themselves according to the principles of loyalty, honesty and integrity.

These standards of conduct, like in other states, represent the pillars on
which CFF’s sports justice is based. Not only do all sports offences described by
CFF’s acts or other sports rules and regulations represent a specification of, - and
can be related to - these principles, but any other behaviour not in keeping with the
general principle of sportsmanship, even if not expressly codified, can be sanctioned
by relevant sports justice bodies of the CFF.

5.2 The responsibility of individuals and clubs

As previously stated, the Standard contract of professional play in Croatian football,
regulates the rights and obligations of players and clubs. Professional football

56 M. IVKOSIC, “Pravni okvir transfera profesionalnih sportasa”, in 1. Crnié et al., Uvod u Sportsko
pravo, Zagreb, Inzenjerski biro, 2009, 124.

57 Even though, according to the Arbitration Act, the recognition and enactment of an arbitrary
decision is made before ordinary state courts. Arbitration Acts, o.c., Art. 47.

58 The club may not play official and friendly matches.

59 Disciplinary Regulation of the CFF (Disciplinski pravilnik HNS-a), available on line at: www.hns-
cff.hr/file/document/file/152-Disciplinski_pravilnik.pdf (22-04-2013), Art. 136.

8 V. PULIKO, “Arbitrazno rjeSavanje sporova u nogometu”, o.c., 62.

6 Codex on Behaviour of Football Participants (Kodeks ponasanja nogometnih djelatnika),
available on line at: www.hns-cff.hr/file/document/file/817-Kodeks%20pona%C5%Alanja%
20nogometnih%?20djelatnika.pdf (23-04-2013).
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contracts in Croatia, like the usual professional football contracts in most countries
that have the contracts of employment, entail the same standard terms, especially
the rights and duties of the parties.

Clubs obligations derived from the Standard contract of professional play
are: to fulfil economic and other obligations towards the player; to put free of
charge at player’s disposition its sports-medical and therapeutic care; to fulfil its
obligations toward the player if he/she suffers an injury or professional illness
during contract performance; to provide vocational training to the player with
professional persons; to allow the player to reach its national team for preparation
and games; to provide adequate sports equipment; to allow a player attending
mandatory schooling or university to fulfil his educational obligations.®* It is important
to stress that there is no clear and express obligation of the club to provide medical
treatment and to continue to pay a player’s basic wages during the period when he
is injured or otherwise incapacitated.®

On the other hand, the obligations of the player are more precisely regulated
in 16 points (while the clubs obligations are regulated in 7 points).* To illustrate
the position of professional football players it is important to highlight that players
are obliged to take out an insurance policy against professional illness and accidents
at work for the duration of the contract on their own and to pay the total contributions
for mandatory health and pension insurance.®® Other player’s obligations are: to
make efforts to play and train at best of its possibilities and to avoid anything that
could distort the image of the club or have effect on the club’s results and club’s
functioning; to behave in a sport and fair-play manner with all participants of a
football match including the spectators; not to take part in other football activities
which do not derive from the contract and which are potentially dangerous without

¢ Standard contract of professional play of the CFF, Art. 7, available on line at: www.hns-cff.hr/hns/
propisi hnsa/propisi/obrasci (22-04-2013).

% Standard contract of professional play of the CFF, o.c., Art. 5 and 7.

In fact there is a similar Club’s obligation, but it is not of the same meaning and puts the players in an
unfavourable position regarding their health care. “The Club is obliged to put at player s disposition
its sports-medical and therapeutic care, without fee..... If the Player during the performance
of the contract suffers injury or professional illness and is not able to fulfil its obligation
towards the Club for a certain period or for a longer period, the Club will perform its obligation
in conformity with the Club’s Regulation about rewarding.” If at first sight it seems that these
two articles are not that different from the usual employment law ones, there is still a big difference.
There is no obligation for the club for provide medical treatment, but only to put its own medical
infrastructure at disposition. With almost half of clubs competing in the first division with budget
problems and without financial resources, it is obvious that the medical health is not at a proper level.
In the second article, there is no obligation to pay the player in conformity with the contract, but in
conformity with the Club’s Regulations, which is an autonomous act and could be amended by the
Club without consultation with the players or the players’ trade union. Since players are not defined
as workers, no trade union exists from the labour law point of view. The Croatian Union of professional
players (a FIFPro member), is an ordinary union of persons (football players), but not a real trade
union with its collective labour law rights including industrial actions rights.

¢ Standard contract of professional play of the CFF, o.c.

% Standard contract of professional play of the CFF, o.c., Art. 5, point 14 and 15.
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the club’s approval (national team matches are an exception); take part alone or
with other persons in sport betting on matches from the competition in which the
club is taking part; to take part in club’s merchandising (player’s participation in
media must be approved by the club); oblige to treat as a business secret any
information prescribed as such by the club’s acts; to present itself before the club’s
medical staff immediately in case of illness or injury and to inform its coach about
what happened; upon the club’s order to play for another club (loan)® and to
appoint an accountant.®” ® By concluding the contract, the player agrees to confer
its image rights completely to the club.%’ In regard to the legal status of professional
players in Croatia it is quite unusual that since they are self-employed persons they
issue an invoice to their club every month for their sports performances in the
previous month.

As previously stated, professional football players in Croatia do not enjoy
a well-deserved labour and social law protection. According to the current legal
status, it is impossible for a football player to challenge an autonomous decision of
the club’s Board regarding the player’s disciplinary responsibility™ or for employers
— clubs to subject themselves to the requirements of the relevant provisions of
labour law and notably to the rules on unfair dismissal.

Furthermore, it is important to highlight that the primary duty of the club is
to pay the player the remuneration (salary) agreed throughout the duration of the
contractual engagement between the parties.” As will be demonstrated in this chapter,
the latter is not respected as it should be.

There were also cases in Croatia in which the sport clubs denied their
professional players to take part in the training process and excluded them from the
first team, simply because they did not want to conclude a new contract or to agree
to a decrease in salary. In the (Iabour) relationship between the player and the club,
there are rights but also obligations on both sides. The sport clubs are required to
fulfil their obligations deriving from individual contracts with the players as well, or
their obligations arising from the collective agreement, as is the case for example in
Italy, Spain etc. In Croatia, since players are not workers, but self-employed persons,
there is no collective agreement in Croatian sport in general, nor in football in
particular.

% There is no obligation to obtain player’s consent for that loan.

7 Professional players in Croatian football are in a legal status of self-employed persons, so they
have to have a contract stipulated with an accountant or drive its financial books on their own.

%8 Standard contract of professional play of the CFF, o.c., Art. 5.

% Standard contract of professional play of the CFF, o.c., Art. 6.

" See for example: Dinamo defender Vida fined £ 80,000 for opening a can of beer and Dinamo
midfielder Sammir was fined Euro 270,000 for partying in night clubs, available on line at:
www.dailymail.co.uk/sport/football/article-2208590/Dinamo-defender-Vida-fined-80-000-opening-
beer.html (22-04-2013). The Disciplinary Regulation of the CFF, o.c., Art. 45 (which stipulates the
maximum of sanctions that a club may prescribe in its autonomous acts)is not implemented in a
proper manner and players are helpless in this regard.

"1 J. ANDERSON, Modern Sports Law, Hart Publishing, Oxford, 2010, 299.
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0. Sports offences

As regards sport offences, special attention should be paid to the role of the NOC
of Croatia concerning doping issues.”” The World Anti-Doping Code, besides
addressing all issues related to doping control, substances and methods, procedures
to determine doping, procedures following a positive doping test and sanctions,
also establishes the role and responsibilities of the NOCs (point 20.4). The NOC of

Croatia obligations arise as follows:

- toensure that their anti-doping policies and rules conform to the Code;

- torequire Athletes who are not regular members of a National Federation to
be available for Sample collection and to provide accurate and up-to-date
whereabouts information as part of the National Registered Testing Pool during
the year before the Olympic Games as a condition of participation in the
Olympic Games;

- torequire as a condition of membership or recognition that National Federations’
anti-doping policies and rules comply with the applicable provisions of the
Code;

- tocooperate with their National Anti-Doping Organization;

- to withhold some or all funding, during any period of his or her Ineligibility, to
any Athlete or Athlete Support Personnel who has violated anti-doping rules;
and

- towithhold some or all funding to its member or recognized National Federations
that do not comply with the Code.

Pursuant to the above cited the NOC of Croatia Statute contains provisions
whereby the NOC of Croatia shall “combat doping and the use of substances and
procedures prohibited by the IOC or international federations”. The NOC of Croatia
has adopted the World Anti-Doping Code and cooperates with the Croatian Institute
for Toxicology and Anti-Doping in combating doping in sports. In the process of
giving approval to the statutes of national sports federations, in harmonising the
statutes of national sports federations with the NOC of Croatia Statute, the inclusion
of the following provision is essential: “participation in combating doping, the use
of substances and prohibited procedures in federation member sports activities and
competitions, pursuant to the World Anti-Doping Code”, if this provision has not
already been included in the statute of a NOC of Croatia member national sports
federation.

The NOC of Croatia Council has taken into account the Croatian Institute
for Toxicology and Anti-Doping’s Rules on Combating Doping as an indispensable
act in conducting anti-doping in sports and the act has been forwarded to NOC of
Croatia member national sports federations for implementation such that they will
become a part of sports rules and the rights and obligations of their members and
participants.

72 This paragraph about doping and NOC of Croatia competence is cited from: B. VRBEK, “The role
of the Croatian Olympic Committee in creating sports law”, o.c., 141-142.
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It should be said that according to the Criminal Act of Croatia,” there are
some criminal offences that could be applicable to persons in the sport sector, such
as unlawful production and trafficking of substances prohibited in sports;™ bribery;”
power trafficking;’® and bribery connected with power trafficking.”” Match fixing
is not prescribed as a criminal offence in Croatian legislation, but there are opinions
it should be qualified as fraud.”

On the other hand, according to Disciplinary Regulations of the
CFF, doping” and match fixing,* are regarded as disciplinary misdemeanour.

To conclude, none of the persons or entities under disciplinary
proceedings can be exempted from responsibility because they were not
aware of provisions (criminal, misdemeanour and disciplinary) that they
have breached. All sports rules and of course state laws are immediately
binding and presumed to be fully known by all persons and entities operating
within CCF’s organization following the publication of the relevant public
statement issued by the Federation, with no room to provide evidence
testifying to the contrary.

7. Sanctions on clubs and players

This part of the paper focuses on CFF’s rules. According to the Statute of the CFF
and the Disciplinary Regulation of the CFF, there are disciplinary sanctions
applicable to clubs, players, officials, agents, trainers, staff and other persons
registered with the CFE.®!
Sanctions applicable to clubs are:
- warning;
- reprimand;
- fine;
- prohibition of playing matches in a certain stadium or in all stadiums of a
certain region;
- prohibition of playing matches outside Croatia;
- playing one or more matches behind closed doors;
- transfer ban for one or two transfer windows;
- deduction of points or negative points; and

3 Criminal Act (Kazneni zakon), Official Gazzette (Narodne novine), No. 125/11, 144/12.

74 Criminal Act, o.c., Art. 191.a.

75 Criminal Act, o.c., Art. 293 and 294.

76 Criminal Act, o.c., Art. 295.

77 Criminal Act, o.c., Art. 296.

8 M. PAICIC, L. SOKANOVIC, “Manipulacija rezultatima sportskih natjecanja — kaznenopravna
odgovornost za kazneno djelo prijevare”, Collected papers of the Law Faculty of the University of
Split (Zbornik radova Pravnog fakulteta u Splitu), vol. 48, 2011, no. 4, 857-873.

" Disciplinary Regulation of the CFF, o.c., Art. 75.

8 Disciplinary Regulation of the CFF, o.c., Art. 80.

81 Statute of the CFF, o.c., Art. 58; Disciplinary Regulation of the CFF, o.c., Art. 8-49.
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- exclusion from a competition and relegation to the lower divisions.

Players, officials, agents, trainers, staff, and other persons registered with
the CFF and/or operating within the organization of the CFF may be sanctioned for
their misconduct. These offences may be reported in the documents written by
referees and other officials or resulting from the evidence during an investigation or
disciplinary process. The persons charged with sports offences may be provisionally
suspended during the disciplinary proceedings opened against them.

For the purpose of this book, the author will highlight the sanctions applicable
to players, which are quite similar to those applicable to other persons in Croatian
football. Sanctions applicable to players, include:

- warning;

- reprimand;

- fine for the players who have a contract with the club;
- suspension for a determined number of matches;

- suspension for a determined time frame;

- exclusion from a football club; and

- exclusion from the football organisation.

To conclude, upon finding that sports offences have been committed, the
disciplinary bodies of the CFF impose on the persons and/or entities found guilty
sanctions provided for by the relevant acts or other applicable sports rules and
regulations. The disciplinary bodies of the CFF determine the type and extent of
sanction according to the kind and gravity of the offence, while taking into account
the applicable mitigating and aggravating circumstances, if any. Furthermore, the
sanction may be reduced due to the collaboration of the party, and increased in the
case of recidivism.

8. Dispute settlements

The wide variety of regulations, orders and provisions of a sports federation gives
rise to different forms of dispute settlements, the most important of which will be
illustrated hereafter. The following summary focuses on dispute settlement within
the CFF.

8.1 Technical disputes
Like regulations of UEFA and other national football associations, CFF's

Regulations®* make a distinction between referee’s factual errors (incorrect
assessment of facts during a game) and breaches of football rules (incorrect

® CFF’s Regulation on football competitions (Pravilnik o nogometnim natjecanjima HNS-a),
available on  line at:  www.hns-cff.hr/file/document/file/148-Pravilnik o nogometnim
natjecanjima.pdf (22-04-2013); Regulation on referees, refereeing and referee instructors (Pravilnik
o sucima, sudenju i sudackim instruktorima HNS-a), available on line at: www.hns-
cff. hr/file/document/file/163-Pravilnik_o sucima_sudjenju_i_sudackim_instruktorima.pdf (22-04-
2013).
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interpretation of the rules of the game).

The referee’s decisions during a match made based on his perception are
considered to be factual decisions that are final and exempted from the judicial
review within the association.®? Since CFF’s delegates monitor the game and the
referee’s performances, if the referee made big factual errors, he could be banned
from referring a number of matches or relegated to a lower division.

In case of breach of football rules, official CFF committees for competition
may subtract points from the club that made a misdemeanour (e.g. club played a
match with a player who was not eligible to play the match); in some cases register
the match with the score 3:0 (par forfe) in favour of the opponent; or annul the
game’s result and order a replay.®

8.2 Disciplinary disputes

As regards disciplinary offences offenders will be charged for offences made with
intention or negligence, except in the case of disorders on the stadium or in the case
of supporters’ insults on the grounds of racial or other forms of discrimination,
whereas the club will be charged for whatever happens on its stadium. Clubs are
responsible for maintaining safety and security and for the behaviour of their
supporters, both inside and around the stadium before, during and after their
matches.®

During the match, the referee is in charge of imposing disciplinary sanctions
and its decisions are final .3 The disciplinary bodies are: the Disciplinary committee
of the CFF in the first instance and the Appeal committee of the CFF in the second
instance, with both having five members appointed by the Executive committee of
the CFF and at least the president and one member should be lawyers.?” In
exceptional cases, the President of the Disciplinary committee gives judgments on
his own.®® The procedure should be urgent and economical, and in the first instance,
it should not last more than three months.® The procedure in the second instance
should also last not more than three months.”

None of the persons or entities under disciplinary proceedings can be
exempted from responsibility because they were not aware of the sports provision

83
Disciplinary Regulation of the CFF, o.c., Art. 107.
8

CFF’s Regulation on football competitions, o.c., Art. 74-79. It is important to stress that
annulment of the game’s result ex offo is possible in case that a referee because of immoral reasons
influenced the final result of the match (there should be a judicial or disciplinary decision in force
for such misconduct), Disciplinary Regulation of the CFF, o.c., Art. 80.

Z: Disciplinary Regulation of the CFF, o.c., Art. 3.
Disciplinary Regulation of the CFF, o.c., Art. 107.

z; Disciplinary Regulation of the CFF, o.c., Art. 109 and 110.
Disciplinary Regulation of the CFF, o.c., Art. 111.

¥ Disciplinary Regulation of the CFF, o.c., Art. 125

? Disciplinary Regulation of the CFF, o.c., Art. 147.
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they have breached, however in latter case they could be charged with a
milder sanction.” All sports rules are immediately binding and are presumed
to be fully known by all persons and entities operating within CFF.

8.3 Economic disputes

As previously stated, the primary duty of the club is to pay to the player the
remuneration (salary) agreed throughout the duration of the contractual engagement
between the parties. Even though such obligation seems normal, as it is demonstrated
in this paper, it is not always the case in Croatia. The main reason is that it is a civil
law relationship governed by completely different system of legal principles, than
the labour law one. As the author points out, professional players are facing an
alarming situation. Only six out of sixteen clubs in the Croatian Premier League
have in the season 2011/12 fulfilled their obligation towards their players; the salaries
of footballers in ten clubs were not paid on time and the average delay period was
six months.*?

It is important to emphasise that there is a strong mechanism of enactment
of the Arbitration tribunal of the CFF’s decisions,” especially in the question of
due payment of contract obligations. In case that a football club does not fulfil its
obligations derived from the decision of the Arbitration tribunal of the CFF and
upon the proponent’s demand, the Arbitration tribunal of the CFF will make a
demand to the Disciplinary committee of the CFF for suspension® and the initiation
of the disciplinary proceedings against the football club which did not fulfil its
obligations® derived from the Arbitration decision.

For example in the case A-2671/05: Stjepan Cordas (coach) v NK Osijek
(club), before the Arbitration tribunal of the CFF the club had not paid its due
obligations derived from the contract to its coach. The coach made a claim before
the Arbitration tribunal of the CFF seeking the payment. After that, the parties
reached an agreement before the tribunal and the case was closed. In another
interesting case A-42/08: Ante Vitai¢ (player) v NK Osijek (club) the club had not
fulfilled its contract obligation for payment, and the player made a claim. The
Arbitration tribunal of the CFF made a decision and obligated the club to pay its
debt. Since the club had not paid in the stipulated period and had not respected the
Tribunal’s decision, the claimant (player) made a demand to the Disciplinary
committee to institute disciplinary proceeding against the club. The Disciplinary
committee made a decision No. 129/09 and suspended the club. From the

o Disciplinary Regulation of the CFF, o.c., Art. 5.

92 Croatian Union of professional football players: Club suspensions are first step, available on line
at: www.fifpro.org/ news/news_details/1898 (10-04-2013). The worst examples are: FC Varazdin:
14 months delay. FC Sibenik: 12 months delay, FC Karlovac: 11 months delay.

% Even though under the Arbitration Act, the recognition and enactment of an arbitrary decision is
made before ordinary state courts. Arbitration Acts, o.c., Art. 47.

% The club may not play official and friendly matches.

% Disciplinary Regulation of the CFF, o.c., Art. 136.
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Arbitration tribunal’s decision to the Disciplinary committee’s decision 30 days
passed. In the end, the club paid all the debts.”

9. Conclusions

In Croatia sports law is developing slowly although it is gaining momentum. Sports
justice as an integral part of it and of vital importance. As it was demonstrated in
this chapter, there are not many decisions before ordinary (state) courts relating to
sports. The arbitration tribunals, from the NOC of Croatia arbitration bodies to
sports federations arbitration bodies, such as CFF’s one, play the key role in this
respect.

Although a substantial number of major sports federations provides real
arbitration or proper tribunals, sports justice in Croatia still lacks the appreciation it
deserves for the consideration of the specificity of sports and its influence on all
the involved parties forming the basis of which, mostly it is not perceived as a
discrete system of values.

Sports justice must respect the basic principles of law along with the principle
of the specificity of sport. On the other hand, with the approaching change in the
legal status of professional players with the accession of Croatia to the EU, where
they will acquire labour law status because of the social dialogue outcome, the
author is of the opinion that the number of cases before ordinary courts will rise.
Likewise, it should be kept in mind that the specificity of sport and the principle of
autonomy of sport are very important, however their aim is not to separate the
sports world from the legal framework of the state. After all, the sports sector
constitutes its inseparable part.

% V. PULIKO, “Arbitrazno rjesavanje sporova u nogometu”, o.c., 62.
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Abstract:

This article examines when and how the sports law in the Czech Republic is
applicable, what are the legal aspects of autonomy of sport, the relationship
between ordinary justice and Sports justice as well as their main principles and
legal basis. Sports law, generally speaking, is very heterogeneous and therefore
it is not simply transnational, but due to international sports bodies more universal.
Even more, this legal field is represented by specific legal order where we can
find common legal principles such as separation of powers and relevant procedural
principles and these principles seem to be essential to the most important elements
of sports to the athletes. The central theme of the article is dedicated to a
development and functioning of the major sports organization, i.e. the Football
Association of the Czech Republic and its legislation and organisation. Finally,
various issues in current sports law and specific examples that can be found in
the Czech Republic are discussed in all its related particularities. The conclusion
is trying to focus on the most sensitive topic, overlapping of the two areas,
autonomy of sports organisations and the interests and power of the state bodies.

1. Autonomy of Sports justice

The practice of sport is the core human right exercised all over the world with

" Attorney-at-law specialized on sports law, chairperson of the Czech Association of Football Players,
vice chairperson of the Czech Association of Ice-hockey Players, extern lecturer at the Law School
of Charles University in Prague.
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reference to Art. 4 of the Olympic Charter that states, inter alia, that:

“Every individual must have the possibility of practicing sport, without
discrimination of any kind and in the Olympic spirit, which requires mutual
understanding with a spirit of friendship, solidarity and fair play”.

The Olympic Charter as a key document settling down main principles of
all sports fields covers the principle of autonomy in Art. 5:

“Sports organisations within the Olympic Movement shall have the rights and
obligations of autonomy, which include freely establishing and controlling the
rules of sport, determining the structure and governance of their organisations,
enjoying the right of elections free from any outside influence and the responsibility
for ensuring that principles of good governance be applied”.

This fundamental principle sets the independence of any sports organisation
and especially the inner structure of organs, e.g. disciplinary and arbitration
committees that are fully competent to deal with any sports related issues within its
particular sports field, to settle disputes, i.e. to solve all issues without any interference
by state authorities.

On 11 July 2007, the European Commission presented the White Paper on
Sport that stresses the need for the principle of autonomy:

“The Commission acknowledges the autonomy of sporting organisations and
representative structures (such as leagues). Furthermore, it recognizes that
governance is mainly the responsibility of sports governing bodies and, to some
extent, the Member States and social partners. (...) Most challenges can be
addressed through self-regulation respectful of good governance principles,
provided that EU law is respected, and is ready to play a facilitating role or take
action if necessary”.

However, the Czech law does not explicitly adopt the principle of autonomy.
On the other hand, this principle is generally accepted as a rule and therefore
recognized by state authorities. Nevertheless, the principle of autonomy is not
absolute, i.e. shall not go beyond mandatory law and has to follow constitutional
law principles.

With regard to the principle of autonomy, independent sports regulations
might be and are often denoted as the quasi-legal system, lex sportive or international
sports law (when international dimension is put in place).

2. Relationship between ordinary and sports justice
Sports issues have a double dimension and must be considered both by sports

justice and ordinary courts. However, sports justice offers a fast and a specialist
assessment. Moreover, it requires a lower level of evidence than ordinary justice.!

' According to CAS jurisprudence, see Arbitration CAS 2010/A/2172 O. v. Union des Associations
Européennes de Football (UEFA), award of 18 January 2011, 1: “According to CAS jurisprudence,
the degree of proof requested in a case of match fixing is in line with the degree of proof
requested for disciplinary doping cases. Therefore, the relevant facts must be established to
the comfortable satisfaction of the Panel having in mind the seriousness of the allegations.
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The distinction between ordinary and sports justice originates from a
specificity of sports generally that will be discussed further.

2.1 Sports legislation

Sports legislation might be described as sports regulations” in any appropriate sports
field whose observance is required in connection with the exercise of a particular
sports field and whose breach is (to various extent, with various intensity and
consequences) sanctioned by special entities.

Similar aspects with ordinary legislation might be found when considering
the purpose of its existence as well as the content, form, certainty, universality and
other attributes necessary for a proper, quality and effective application as a rule of
behaviour. The purpose of its existence is therefore of the same nature, i.e. to
regulate behaviour of involved participants in order to accomplish followed aim
and to ensure coexistence of participants with sufficient legal certainty.

However, sports legislation shall not be considered as an isolated
phenomenon. To indicate the relationship between sports legislation and ordinary
legislation it is of crucial importance to define a nature of sports activities.

On the one hand, sports activities might be seen as “rules of the game” that
are predominantly regulated by sports organisations; this fact underlines the principle
of autonomy. However, this approach is not absolute. Indirect intervention might
be seen e.g. when taking account of a liability for sports injuries where criminal
sanctions might be applied by criminal courts and these injuries are subject to
compensation by an offender.

Ordinary legislation should define only borders to sports legislation and put

the autonomy of sports organisations into practice. A “reverse brake” is then
embodied into the possibility of judicial review of any sports decisions based on
section 15 of Act No. 83/1990 Coll., Citizens Association Act, that states the
following:
“If any member of the association considers the decisions of its bodies, against
which there is not an appeal in accordance with statutes, be unlawful or contrary
to the articles of association, he may within 30 days from the date on which he
became aware of it, but not later than six months after the decision, ask the court
to determine whether such a decision is in accordance with the law and the
Statutes of the association”.

This provision thus puts limited possibilities to review decisions made by sports
associations. The ordinary court protection might be found with regard to further

Evidence of repeated contacts between the referee and the members of a criminal group involved
in match-fixing and betting fraud, in particular the establishment of the fact that the referee
had been contacted by persons who offered him money to manipulate the results of a match,
constitutes not only a proof to the comfortable satisfaction of the Panel but indeed a proof
beyond reasonable doubt”.

2 M. Sup, ‘Sportovni normy (pravidla) a jiné neprdavni prameny pravidel chovani sportovce’, in
J. Kuklik, Sportovni pravo, Prague, Auditorium, 2012, 82.
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decisions:
a. decision that breaches the law,
b. decision that breaches statutes of the particular sports association,
c. decision that differs from facts of a case,
d. irrational decision.

Additional problems arise out of an intersection of sports legislation and
ordinary legislation when certain issues are covered by both legislations. Decisions
of the Court of Justice of the European Union are commonly known as an example
of the aforementioned conflict (e.g. the Bosman, Bernard, Mecca Medina® cases
describing a conflict of international sports rules and European law).

On the other hand, sports activities may include mainly material, institutional,
financial and other organisation of sports activities. Unlike the abovementioned,
ordinary legislation dominates in this area. Legal issues such as tax benefits of sport
organisations, subsidies from the state and other public budgets, sponsorship,
employment contracts with athletes, etc. are primarily regulated by ordinary
legislation.

2.2 Principles of sports justice

The application of principles associated with the right to a fair trial come into
force. The degree of application of circuit procedural principles and their legal
impact on the quality of the final decision will be subject to further consideration in
this article.*

The “sports procedural law” has specific peculiarities compared to ordinary
procedural law (civil and criminal justice). In general, sports associations did not
establish regulations entirely comparable with ordinary legislation. The specificity
of sport, in particular, puts stress on the need to make decisions as fast as possible
that gives rise to the establishment of a quasi-judicial system. This premise is put
into practice with regard to the principle of the independence of sports associations.

Despite the fact that relevant decision-making bodies are not usually given
a deadline to put a decision, the need for accelerated procedure in the treatment of
any disciplinary offense requires a higher level of flexibility of sports bodies, i.e.
the procedure might not be tied by a disproportionately high formalism as the
procedure before ordinary courts.

With regard to the specificity of sport and all of its aspects, the settlement
of cases should be based at first on the following principles:

a. quickness,
b. flexibility,
c. justice and equity.

> D. CHALMERS, G. DAVIES, G. MONTI, European Union Law, Cambridge, Cambridge University
Press, 2010, 799.

* P. HAMERNIK, ‘V ¢em spocivd podstata sportovniho prdva?’, in J. Kuklik, Sportovni pravo,
Prague, Auditorium, 2012, 22.
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The quickness is considered as a key element of each sports related issue.
The unique environment within a particular sports field puts stress on a fast procedure
when dealing with any cases by appropriate disciplinary (and other) bodies.
Simultaneously, the quickness distinguishes the sports procedure from ordinary
court review and often prevents ordinary courts from dealing with sports related
cases.

The quickness is of fundamental importance. The ordinary judicial review
has no potential to handle the case, e.g. during the current competition season etc.
In particular, if an athlete would seek judicial review of a sports body’s decision to
disqualify from a competition, after several years the ordinary court would
additionally allow participation of this athlete in the competition. However, after
such a long period, this result would be of negligible importance.

The abovementioned principle of flexibility should be perceived in relation
to the quickness. The principle of flexibility represents the way of case-by-case
dealing taking account of all specificities as well as the proportionate level of
knowledge and specialism compared to ordinary courts. Further, the fact that
disciplinary committees of sports associations might initiate proceedings with the
offender without a motion to commence a procedure is also an attribute of flexibility.

The principle of justice and equity is, on the other hand, often in conflict
with principles of quickness and flexibility. The need for fast dealing and following
specific regulations often decreases the level of proper and deep handling with
cases. However, sports justice deals with a substantially lower amount of cases and
therefore the proper consideration of each case is still observed.

As well as the ordinary court procedure, standard procedural principles are
also followed by sports justice, i.e. the principle of formal truth, principle of discretion
in weighing evidence, disposition principle, equality of participants, straightness of
a trial, public nature of a trial, economy of proceedings, etc.

As an example, a specification of main procedural principles might be found
e.g. in the Regulations for Doping Control and Sanctions in Sports in the Czech
Republic in the Art. 13.2.2.:

* a timely hearing;

* fair, impartial and independent hearing body;

* the right to be represented by counsel at the person’s own expenses; and
* timely written, reasoned decision.

Despite the fact that sports justice adopts basic procedural principles, other
principles are often affected to the detriment of parties whose case is challenged.
Therefore, if fundamental principles are not observed, the ultimate way is an appeal
to state authorities.’ However, this right shall be used as ultima ratio as a way of
the preservation of justice.

3Section 15 of the Act No. 83/1990 Coll., Citizens Associations Act.
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2.3 The right to a fair trial

These principles constitute the so called right to a fair trial that is specified in Art. 6
of the European Convention on Human Rights. The Czech law covers this
fundamental principle in Art. 36, paragraph 1 and also other related provisions of
the Title V of the Charter of Fundamental Rights and Basic Freedoms of the Czech
Republic (hereinafter “the Charter”) as well as in the Constitution of the Czech
Republic.®

The right to a fair trial is further characterized by additional principles, i.e.
independence and impartiality of courts (or other relevant bodies), equality of parties,
oral proceedings, a straightness, a consideration without undue delay, a right to
defence and a presumption of innocence.

The concept of a fair trial (reasonably granted also for legal persons) is,
however, formulated as a principle towards state authorities that are obliged to
meet given criteria and implement this fundamental human right. This concept
applicable before ordinary courts and before other bodies legally competent
(according to public law) to make decisions is undisputable.

On the other hand, sports associations do not have a public law character.
They are regarded as self-governance authorities based on the principle of free
association of citizens’ that do not represent a law monopoly. On the basis of
constitutional and legal acts, it is not possible to infer direct application of the right
to a fair trial in the sports sector in the Czech Republic.

As seen above, not all additional principles are fully applicable before sports
bodies due to the need for a greater flexibility and therefore a lower formalism and
a different structure of individual organs are established.

The sports procedural law further privileges a principle of procedural
economy that is a key principle to achieve fast decisions in disputes within current
sports association competitions. Increasing pressure on fast proceedings may be in
contradition especially to a principle prohibiting ex parte investigation and hearing
(i.e. to what extent persons whose rights and obligations are deciding may be
directly involved in the proceedings).

The impartiality (or the independence) of the sporting body and the principle
of presumption of innocence are also fundamental parts of the fair trial principle.
This element, however, does not have a systematic character as previously mentioned
and is rather connected especially with a current structure of a sports body, moral
quality of its members and a general culture in the particular sports field.

3. Sports legislation in the Czech Republic

In general, Act No. 83/1990 Coll., Citizens Associations Act set briefly a legal
background for operations of sports associations in the Czech Republic. However,

¢ Art. 90 of the Czech Constitutional Act.
7Section 1 of the Act No. 83/1990 Coll., Citizens Associations Act.
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the Czech legal system does not include a specific “sports act” that would regulate
a sport field in detail, encourage and promote the role of sport in society and
provide the establishment of sports justice.

The Czech legal system does offer a special act for sport, the Promotion of
Sport Act.® Nevertheless, this Act contains mainly declaratory provisions® rather
than specific articles dealing with complicated sports issues. This Act gives a legal
definition of sport while further definitions that might bring a legal certainty in
several sports where legal issues are missing.

In general, legal issues in sport are regulated by private law statutes such as
the Czech Civil Code!® and the Commercial Code,!! while tax matters are regulated
by the Income Tax Act'? and employment matters (not common and applicable in
the Czech sports environment) are regulated by the Labour Code."

The Czech sports legislation finds its place in the middle of an intersection
between two areas. On the one hand there are unclear definitions of basic institutes
in sport arising out of an absence of an unambiguous Sport Act, on the other hand
there is an ordinary legislation that steps in the field of sport and therefore increases
a legal uncertainty.

As might be seen, the aforementioned legal uncertainty causes several legal
problems and disputes, where the basic legal principles and standards commonly
present in the “rule of law” are not applied. Therefore, the current situation provided
influence to set up a year long working group focused on creating an arbitration
tribunal for sport, because of the experience with ordinary courts and with the
situation in general that is no longer sustainable. The need for necessary changes in
legislation is inevitable.!

4. Sports associations

In general, sports associations (predominantly civic associations according to the
Association of Citizens Act) created a complexity of legislative framework as well
as a structure of authoritative bodies to govern its particular sports field. These
bodies might be recognized as authorities for creating internal normative regulations
(especially general assembly), executive bodies (executive committees and expert
committees) and quasi-judicial bodies (disciplinary, appeal and possibly arbitration

8 Act No. 115/2001 Coll. the Promotion of Sport Act.

?Section 4 Act No. 115/2001 Coll. the Promotion of Sport Act: Ministry of Defence and Ministry of
Interior creates conditions for the development of sport, for the preparation of the national sports
representation and preparation of sports talents and establish their departmental sports centres and
ensure their activities.

19 Act No. 40/1964 Coll., the Czech Civil Code.

T ActNo. 513/1991 Coll., the Czech Commercial Code.

12 Act No. 586/1992 Coll., the Income Tax Act.

13 Act No. 262/2006 Coll., the Labour Code.

4 Since 2012, a special working group prepares the conditions for a creation of the Arbitrational
Court for Sport of the Czech Republic.
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committees) usually formed under statute provisions in order to settle disputes
arising mainly from the application of internal regulations within the particular
association.

Regarding the abovementioned, a traditional division of powers into
legislative, executive, and judiciary might be recognized. On the other hand, sports
associations are obliged to follow general basic legal principles and a Czech legal
system including the Citizens Associations Act in order to ensure a properly working
system in a particular sports association.

Sports associations should be based on the premise that these legal entities
(in contrast to the state authorities and institutions) are entitled to exercise their
“power” (normative, executive and quasi-judicial) only in relation to their members.
This means that every entity (stakeholder) accepts rules that exist in a sports
association and provides its eligibility (through its institutions) to determine rights
and obligations of a sports association when becoming a member. Simultaneously,
members might not be forced to maintain their membership in a sports association
and are fully independent to leave this association anytime they wish.

Although the Czech legal system does not provide a strict regulation of
sports (civic) associations, it is obvious these associations should intervene only in
domains of their members closely connected to activities of a particular association.
Nevertheless, they may not decide on matters that fall within state’s authorities,
e.g. a decision regarding a deprivation of liberty of players who have intentionally
and seriously injured opponents during a match or decisions on private claims
among its members (with some exceptions of arbitration issues) especially in cases
of liability. These issues are exclusively assigned to ordinary courts.

Sports associations, as discussed already above, are considered as private
law entities. This private law character formulates restricted possibility to review
decisions of sports associations by ordinary courts.

On the other hand, a legal doctrine occasionally assigns the public law
character to sports associations. In this case, sports associations as public
corporations would be part of a public administration, i.e. all decisions of sports
associations would be considered as the result of administrative procedure and
therefore reviewable before administrative courts.

Distinctive methods of settlements of disputes, reluctance to put disputes
before ordinary courts and a preference of internal settlement of disputes with
regard to the monopoly of sports associations shall exclude the chances of the
court revision.

Finally, there is another aspect that should be highlighted — time consuming
proceedings — because these cases dealing with sports issues in the Czech Republic
are lasting for at least one year.

4.1  Sports justice of the Football Association of the Czech Republic

A descriptive example of a relatively sophisticated and a high-quality treatment
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providing a decent guarantee of procedural rights to parties is the quasi-judicial
system of the Football Association of the Czech Republic (hereinafter “the Czech
FA”) as the biggest sports association in the Czech Republic.'’

The Disciplinary Committee and the Appeal and Audit Commission of the
Czech FA are two main committees that create a “football justice” in the Czech
Republic, while the Arbitration Committee competent mainly in financial disputes
between clubs and players completes the structure of quasi-judicial bodies of the
Czech FA.

The Disciplinary Code and the Statute of the Appeal and Audit Commission
of the Czech FA are two core regulations giving legal framework for particular
stakeholders. The general framework of the operation of the Disciplinary Committee
and the Appeal and Audit Committee of the Czech FA is already given by Statutes
of the Czech FA, e.g. Article 28, paragraph 1 states that:

“The Czech FA authorities shall ensure that rights of members and participants
of competitions were applied in accordance with the principles of fair play and
the rules of morality”.

At district and regional level, a disciplinary procedure is governed by local
disciplinary bodies. If a case is heard in the first stage before disciplinary bodies of
district or regional football associations, an appeal shall be filed to executive
committees of district football associations or specialized appeal and audit
commissions of regional football associations. In addition, an inducement to review
a case is admissible as the third degree regular remedial measure and therefore this
review procedure is run by the Appeal and Audit Commission of the Czech FA.

The disciplinary procedure is regulated by the Disciplinary Code of the

Czech FA:
“According to this Disciplinary Code of the Czech FA all disciplinary offences in
Czech football are discussed, i.e. all participants ‘ offenses organized by any
component of the Football Association of the Czech Republic and irrespectively
whether the offender is a member of any of the organisations belonging to the
Czech FA or not” (Article 1).

Further, the appeal/review procedure is regulated by the Statute of Appeal
and Audit Commission of the Czech FA.

Basic procedural guarantees for individual parties, especially for the offender/
appellant (a person whose guilt/appeal is under consideration) are made with regard
to the participation in the procedure. Article 16, paragraph 1 of the Disciplinary
Code accepts participation of an offender in a procedure and further even imposes
an obligation to attend a hearing (this obligation is not absolute unless the offender
is directly summoned).

Therefore, the Disciplinary Code always gives the opportunity to attend a
hearing or submit written comments. This arrangement assumes that the offender
will be acquainted in advance with the date of the meeting of disciplinary authority.

5 D. Konour, ‘Uplatnéni zdsad tzv. Spravedlivého procesu v ramci orgdnii obcanskych sdruzeni v
oblasti sportu’, in J. Kuklik, Sportovni pravo, Prague, Auditorium, 2012, 125.
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These summons are usually performed via registered mail and also via e-
mail or fax. The obligation to invite the appellant is briefly defined in the Article 10,
paragraph 1 of the Statute of Appeal and Audit Commission of the Czech FA: “The
appeal body shall invite appellants by written invitation on time”.

This basic arrangement represents a guarantee that the offender/appellant
will have the opportunity throughout the procedure to get acquainted with all the
facts to apply reasonable arguments. This conclusion is covered by Article 14,
paragraph 3 of the Disciplinary Code that allows the disciplinary authority to carry
out necessary factual investigations even before the commencement of the procedure
or after the commencement of the procedure outside the held hearing. However,
the result of the factual investigation is always announced to the offender.

With regard to the previously mentioned efficiency, a sports law procedure
is characterized by flexibility and less formalistic approach than ordinary public
proceedings, e.g. criminal proceedings. This approach seems to be appropriate
with due regard to the differences and specificity of the sports field.

To strengthen the position of the offender/appellant within the Czech FA
Article 9, paragraph 3 of the Statute of Appeal and Audit Commission states:
“The appeal body shall, on request, allow persons who are under regulations
entitled to file an appeal, to get acquainted with a basis for appeal proceedings,
or to take excerpts at any time” .

This provision provides a logical connection with Article 20 of the
Disciplinary Code that imposes an obligation to disciplinary authority to make a
record of the hearing and keep a proper documentation. The party to whom a
disciplinary punishment was imposed might be, prior to the appeal, acquainted
with relevant facts and reasoning of the decision.

The Czech FA legislation regulates also other principles regarding the right
to a fair trial. This is mainly due to requirements of the examination of the factual
bases (Article 3 and Article 15 of the Disciplinary Code) as well as a fast process in
the procedure in order to issue a sentence or a decision of acquittal. Even on
appeal/review procedure new materials might be applied unless used before the
lower instance (Article 11, paragraph 4), the Statute of Appeal and Audit Commission
states:

“The appeal body shall proceed to determine as accurately as possible facts of a
case, including an assessment of new evidence not known or presented at a hearing
in the first instance”.

Further, Article 10, paragraph 4 explicitly states that:

“The appeal body under all conditions for a proper outset and course of proceeding
shall decide about an appeal filed so that unnecessary delay has not occurred a
threat to rights of members of the Czech FA and participants of competitions”.

In connection with Article 10, paragraph 3 that puts a right to be represented
in the procedure before an appeal body it is possible, in general, to asses formal
procedural rules in Czech football as relatively complex and (with some necessary
specifics) in harmony with the requirements of the right to a fair trial.
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4.2 System of sanctions within the Football Association of the Czech Republic

The specificity of sport is represented by imposing of sanctions within particular
sports associations. However, in contrast with the above mentioned principles and
standards, the system of sanctions applied by disciplinary authorities of the Czech
FA is directly in breach of the right to a fair trial.

The appendix of the Disciplinary Code, i.e. the Tariff of Sanctions, contains

an incomplete list of disciplinary offenses. Article 2, paragraph 3 of the Disciplinary
Code states, inter alia, that:
“Characters of disciplinary offenses are listed in the Tariff of Sanctions - Annexes
1 to 5, that is an integral part of the Disciplinary Code. If such disciplinary
offense not indicated in the Annexes is committed by an offender, the Disciplinary
Committee shall impose a sanction according to a provision of the Tariff that is
by its nature the closest”.

Although it is necessary to bear in mind that private law provisions are
generally applicable in the procedure before sports bodies, it might be stressed that
a disciplinary procedure should contain basic criminal proceedings principles. In
this case, however, the Disciplinary Code openly admits the principle of analogy
and violates herewith the nullum crimen, nulla poena sine lege principle. The
system of sanctions should be considered as a system of regulations that provide a
rigid and exhaustive list of offences and sanctions as commonly known in the field
of criminal law.'

On the other hand, the inspiration by a criminal law is fully accepted in
other provisions of the Czech FA regulations, e.g. Article 11, paragraph 3 of the
Statute of Appeal and Audit Commission states that:

“The appeal body may change a sanction to the disadvantage of the appellant
only if there has been a violation of law in the first instance and sanction was
imposed at a lower rate or a treatment set was lighter than stated in the procedure”.

This provision thus incorporates a principle of prohibition of reformatio in
peius principle and fully corresponds with ordinary criminal proceedings principles
and standards.

The indicated fragmentation of law regarding dispute settlements disrupts
a legal certainty and constitutes unequal position of several stakeholders before
sports bodies of particular sports associations. This situation is absolutely inadmissible
and seriously affects the independence of the sports justice.

5. The appeal and Audit Commission of the Czech FA
The Appeal and Audit Commission of the Czech FA (hereinafter “the Commission”)

being the highest quasi-judicial organ within the Czech FA represents a final “brake”
within the Czech FA and therefore deserves a detailed description.

' D. Konour, ‘Uplatnéni zdsad tzv. Spravedlivého procesu v rdmci orgdnit obcanskych sdruzeni v
oblasti sportw’, in J. Kuklik, Sportovni pravo, Prague, Auditorium, 2012, 128.
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Article 8 of the Statutes of the Czech FA (hereinafter “the Statutes™)
constitutes the Commission as a body of the highest — republic — authority within
the structure of the Czech FA. Pursuant to Article 1 of the Statute of the Appeal
and Audit Commission of the Czech FA (hereinafter “the Statute of the
Commission”), the Commission and its decisions are completely independent of
Executive Committees and other bodies of the Czech FA. Although the Commission
cooperates with the Executive Committee of the Czech FA, any interference with
activities of the Executive Committee is unacceptable and shall not be effective.
Moreover, it is expressly stated in Article 1 of the Statute of the Commission that
the Commission is for its activities responsible exclusively to the General Assembly
of the Czech FA by which it is elected.

The competence of the Commission can be divided into three branches —
the Commission acts as an appeal body, a review body and a financial (audit) body
of the Czech FA.

Pursuant to Article 12 of the Statutes in connection with Article 2 of the
Statute of the Commission, the Commission is an appeal body for appeals against
competition, disciplinary, registration and transfer decisions, issued in the first
instance by commissions or institutions governed by the Executive Committee of
the Czech FA. Besides, the Commission expresses its implied power also for appeals
in referee matters.

The Commission is also a review body for decisions rendered in appeal
proceedings by Executive Committees and district and regional football associations
in competition and disciplinary matters if the Statutes, rules and regulations of the
Czech FA were allegedly violated.

Furthermore, it is a body deciding on whether all competition classes
schedules are in accordance with the Statutes, rules and regulations of the Czech
FA or whether a decision of a governing body is in accordance with the Statutes,
rules and regulations of the Czech FA and with a schedule of the competition as
well as an appellate body in matters of withdrawal of coach licenses.

Finally, the Commission is a review body for initiatives to review a decision
of'a governing body in cases of mergers and divisions of clubs and other decisions
taken on the basis of the Organisational Directive for the Activities of Member
Clubs of the Czech FA.

According to Article 3 of the Statute of the Commission, the Commission
controls the compliance with Statutes, rules and regulations of the Czech FA by
bodies of the Czech FA, it is further responsible for compliance with resolutions
adopted by General Assemblies and Executive Committees of the Czech FA,
monitors the compliance with generally binding legal regulations in the bodies of
the Czech FA and carries out the management of means, assets, liabilities and
claims of the Czech FA and Regional Football Associations.

Within its role as the financial supervisor of the Czech FA and pursuant to
Article 11 of the Statutes of the Czech FA, the Commission performs audits of the
finances of the Executive Committee of the Czech FA for which it co-operates with
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experts and professional institutions and further verifies the implementation of the
resolutions adopted by the General Assembly of the Czech FA.

The Commission is established as a standing body that meets as required,
generally once a month. It is composed of five members elected by the General
Assembly of the Czech FA for a period of four years whereas three members are
elected by the delegates from Bohemia and two by the delegates from Moravia. A
member of the Commission cannot concurrently be a member of any elected or
appointed organ of the Czech FA at the republic level, including referees and
delegates. Also the principle of independence and impartiality is provided in the
Statutes under which a member of the Commission will be excluded from any
proceedings and decision-making in any matter where the objectivity might be
doubtful due to any involvement in the matter under discussion.

As an appeal body, the Commission shall reject an appeal if it comes to the
conclusion that it is not justified or it may reject an appeal if the appeal is not
completed despite the request as set out in relevant regulations and rules.

If it ascertains a breach or violation of the provisions of the Statutes and
relevant regulations and rules of the Czech FA when dealing with appeals, it shall
cancel the decision made in the first instance or issue a new decision. After
considering all circumstances of a case it may change the length or type of sanctions
imposed in the first instance. However, the Commission may change a sanction to
the disadvantage of the appellant only if there has been a violation of law in the
first instance and the sanction was imposed at a lower rate or a treatment set was
lighter than stated in the procedure. As the Commission is not entitled to return the
case to the first instance, it shall investigate a case if not sufficiently investigated by
the first instance.

6. Case study: decision of the Czech FA to fight match-fixing

Recently, an unprecedented act was adopted by the Executive Committee of the
Czech FA which interferes with the decisive power of the Disciplinary Committee
and the Appeal and Audit Commission of the Czech FA and which might be
considered as an infringement with the fundamental general principle of organizational
structure that should be observed by all FIFA/UEFA member associations, namely
the independence of judicial bodies.

In its extraordinary Act adopted on 23 January 2013' the Executive
Committee:
“recommends the Disciplinary Committee of the Czech FA and the Disciplinary
Committees of the Steering Committees of the Czech FA to interrupt disciplinary
proceedings filed with the Disciplinary Committee of the Czech FA and
Disciplinary Committees of the Steering Committees of the Czech FA till 23"
January 2013 concerning infringements pursuant to the Appendix 1 to the

7In Czech: http://nv.fotbal.cz/scripts/detail. php?id=124251&tmplid=1347.
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Disciplinary Code, concretely Art. 8, 9, 11 and 16 which were filed with the
Disciplinary Committee of the Czech FA, except from cases which are solved by
the Police of the Czech Republic on the incentive or on the basis of documents
handed over by the chairman of the Czech FA or members of the Czech FA, resp.
cases which arise from own knowledge and inquiry of the Police of the Czech
Republic”.

This “entirely extraordinary measure in favor of setting conditions for
realization and mission of the Czech FA” as explicitly stated in the Act of the
Executive Committee of the Czech FA as a body managing activities of the Czech
FA during the periods between the General Assemblies substantially influences the
independent functioning of the disciplinary bodies of the Czech FA. As a
consequence, the independence of judicial bodies as a fundamental general principle
of organizational structure that should be observed by all FIFA/UEFA member
associations might be breached.'®

Furthermore, the following amendment of Art. 1 of the Disciplinary Code

which came into effect on 24 January 2013 was adopted:
“In case of a reported or identified suspicion that conduct of members of the
Football Association of the Czech Republic fulfills a crime according to Act No.
4072009 Coll.,Criminal Code (§ 331 acceptance of bribe, § 332 bribery, § 333
indirect bribery, § 334 common provisions), the Disciplinary Committee shall
hand over its findings and documents to the bodies active in criminal proceedings
according to Czech law. In order to secure a uniform procedure in investigation,
evidence and evaluation of findings, the Disciplinary Committee shall use evidence,
materials and findings of the bodies active in criminal proceedings.”

Even though the amendment could be seen as an effort to facilitate
cooperation with the police in cases regarding corruption and match-fixing, it deprives
de facto the disciplinary bodies of the Czech FA of their powers to investigate and
punish disciplinary offenses when awaiting conclusions of police’s investigation
and findings. As a practical matter, if the disciplinary bodies declined responsibility
to prosecute cases of corruption or match-fixing (pending the final outcome of
state criminal proceedings) then it might be expected that sports disciplinary
proceedings might only be commenced several years after the relevant infringement
had occurred, which seems highly undesirable. In this respect, the UEFA’s policy
regarding the prosecution of match-fixing cases (which relies on strong cooperation
with the state authorities but which does not entail waiting for the final outcome of
criminal proceedings) is supported by the CAS jurisprudence.’’

In this example, the disciplinary proceedings could be launched several
years after the alleged breach, if at all. This deprivation of powers is generally
considered to be in breach of interests of football industry in the Czech Republic.
In addition, the Czech FA regulations currently contain appropriate provisions

18 Articles 85/1 and 146/3 of the FIFA Disciplinary Code.
19 Arbitration CAS 2010/A/2172 O. v. Union des Associations Européennes de Football (UEFA),
award of 18 January 2011, 47.
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covering match-fixing and disciplinary bodies may impose appropriate sanctions,
while the Czech Criminal Code does not regulate match-fixing or sporting fraud as
a specific offence.

This decision has also further consequences. It prevents also FIFA and
UEFA powers to tackle match-fixing in football and denies relevant regulations of
FIFA and UEFA as well as all long-term efforts of these organisations to exclude
match-fixing from football.

The CAS jurisprudence further stresses the need for zero-tolerance approach
implemented by UEFA: “It is therefore essential in the Panel s view for sporting
regulators to demonstrate zero-tolerance against all kinds of corruption and to
impose sanctions sufficient to serve as an effective deterrent to people who might
otherwise be tempted through greed or fear to consider involvement in such
criminal activities”.*° In this case, it seems that the zero-tolerance is not fully
followed after the decision of the Czech FA.

With regard to all above mentioned aspects, it is evident that the Executive
Committee hereby undermines UEFA s zero-tolerance approach to corruption and
match-fixing and does not follow the UEFA s objective to prevent all methods or
practices which might jeopardize the regularity of matches or competitions.?!

7. Case study: organisation of sports justice in doping cases — Zapalac
doping case

The special type of proceedings is established by particular sports fields regulations
in connection with the Regulations for Doping Control and Sanctions in Sports in
the Czech Republic.?2 When dealing with doping cases in the Czech Republic, the
Czech Olympic Committee Arbitration Panel (hereinafter “COC Arbitration Panel”)
is the highest authority to issue a decision in the Czech Republic. Art. 2 of the
Statute of the COC Arbitration Panel defines the authority when:
“(...) deciding on appeals against decisions of sporting bodies on anti-doping
rule violation in the sense of the Regulations for Doping Control and Sanctions
in Sports in the Czech Republic and deciding on appeals in cases where the
authority is based on Statutes or regulations of the relevant sporting body.”

In that regard, the Disciplinary Committee of the Czech FA dealt with a
case of a Czech professional footballer Mr. Petr Zapala¢c who was positively

tested for clenbuterol — a performance enhancing drug — after a first league match
in November 2011.

20 Arbitration CAS 2010/A/2172 O. v. Union des Associations Européennes de Football (UEFA),
award of 18 January 2011, 47.

21 Article 2/1/e of the UEFA Statutes.

22 Art. 13.2.2 of the Regulations for Doping Control and Sanctions in Sports in the Czech Republic:
“In cases involving national-level Athletes (...), the decision may be appealed according to
Sports Federation's statutes and further after appeal’s rejection to COC Arbitration Panel”.
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The Disciplinary Committee of the Czech FA that is competent in doping

cases according to Art. 2 section 2 b) of the Disciplinary Code of the Czech FA
defines, inter alia, disciplinary offences as:
“violation of rules, violations of the Regulations for Doping Control and Sanctions
in Sport in the Czech Republic and any other standards governing a participation
in competitions of the Czech FA organized by governing bodies of the Czech FA
at all levels, including offences in the national team and regarding international
relations.”

After due consideration, the Disciplinary Committee of the Czech FA
sentenced Mr. Zapala¢ to 18 months of suspension. Subsequently, the player
appealed to the Appeal and Audit Commission of the Czech FA that lowered the
sanction of suspension from 18 months to 12 months, while the Anti-Doping
Committee of the Czech Republic filed an appeal with the COC Arbitration Panel
against the decision when it considers the player’s behaviour grossly negligent
and insists on a sanction of suspension for 2 years.

Even though the Anti-Doping Committee of the Czech Republic was not a

party before disciplinary bodies of the Czech FA, this Committee has a right to
appeal on the basis of the Regulations for Doping Control and Sanctions in Sports
in the Czech Republic that states in Art. 13.2.3 following:
“In cases under Article 13.2.2 (Appeals Involving National-level Athletes) the
parties having the right to appeal to the COC Arbitration Panel shall be as
follows: (a) the Athlete or other Person who is the subject of the decision being
appealed; (b) the other party to the case which is the subject of the appeal
including; (c) the relevant International Federation, (d) the Czech Anti-Doping
Commiittee, (e) COC and (f) WADA. For cases under Article 13.2.2, WADA and
the International Federation shall also have the right to appeal to CAS with
respect to the decision of COC Arbitration Panel (...)".

The right to appeal was reasoned further on the fact that the Appeal and
Audit Commission of the Czech FA lowered the sanction of suspension from 18
months to 12 months, i.e. issued a new decision that shall be subject to the appeal
by the Czech Anti-Doping Committee.

As might be seen above, the COC Arbitration Panel therefore shall be
considered as the highest deciding authority in Czech sport regarding all doping
cases. Well-established jurisprudence as well as the constant approach to doping
cases supports the authority of this body.

On the other hand, an authority to deal with any other related sports cases
in the Czech Republic is also de iure established. However, this option to decide on
appeals in cases where the authority is based on statutes or regulations of the
relevant sporting body is currently not used by sports stakeholders in the Czech
Republic.

8. Conclusions

As a matter of principle and in order to guarantee the autonomy of sport as well as
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independent functioning of sporting bodies, it should be of great importance for
these bodies to decide on a case-by-case basis, to either investigate or suspend
disciplinary proceedings if they consider that appropriate and depending on
circumstances of the case.

As might be seen above, the independence of judicial bodies is a fundamental
general principle of organizational structure that should be observed by all sports
organisations. This principle is already very well known in all legal systems and the
rule of law is respected as a basic principle in all democratic legal systems.

In countries (and there are many of them) where sporting fraud such as
match-fixing is not defined as a specific offence under a particular criminal code,
there is a risk that match-fixing cases might not lead to conviction by competent
state authorities. In other words, the fact that there is no successful criminal
prosecution, e.g. for match-fixing, does not necessarily mean that there would be
no successful sports disciplinary procedure in respect of the same conduct. Currently,
match-fixing is apparently not defined as a specific offence in the Criminal Code?
of the Czech Republic. Now, it is a matter of Czech government in order to make
sporting fraud as a specific criminal offence in the Criminal Code.

As already discussed, the different nature of Sports Justice is underlined
also by well-established CAS jurisprudence, when it is sufficient that relevant facts
are established “fo the comfortable satisfaction of the deciding body”.** Clearly,
this is a lower standard of proof than is required before criminal courts (i.e. beyond
any reasonable doubt). Therefore, it follows that sports disciplinary proceedings
shall not (and should not) be dependent on e.g. the outcome of criminal prosecution
by state authorities. This fact supports the importance of Sports Justice in match-
fixing cases.

Regarding aforementioned principles of Sports Justice, the organisation of
sports judicial bodies is the only way to settle sports related disputes with taking
account of all particularities arising out of a specificity of sport.

Finally, it might be summoned that the Czech legal system currently does
not provide sports stakeholders with a favourable legal environment. Labour
contracts giving athletes sufficient legal protection, an independent arbitration tribunal
as well as independent functioning of sporting bodies within sports organisations in
order to guarantee the autonomy of sport itself are still missing.

In that regard, important issues such as doping, match-fixing, legal disputes
between clubs and players are current topics in the Czech Republic. Sports judicial
bodies are therefore the most important entities that regulate all sports related
issues with a specific and significant approach.

2 ActNo. 40/2009 Coll., the Czech Criminal Code.
24 Arbitration CAS 2010/A/2172 O. v. Union des Associations Européennes de Football (UEFA),
award of 18 January 2011, 1.
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Abstract:

The article describes the Danish sports justice system with connotations on

football. It is suggested that the sports justice system has become more and more
akin to the ordinary justice system and one of the reasons is the influx of lawyers,
Judges etc. in sport particularly in the dispute resolution commissions. There is
still room for improvement as some of the examples in the article show. Law gave
civilization to sport and it is important that sports associations continue to follow
the path of law and balance efficiency and the rule of law.

Introduction
1. Principles of sports justice

Under the Danish Constitution (DC), section 78, subsection 1, as under most
European legal systems, associations including sports associations possess the power
(autonomy) to adopt rules to be followed by their members and to apply disciplinary
sanctions against members who violate those rules, on condition that their own
rules and certain general principles of law are respected.

In recent years the principles of sports justice in Denmark have become still

* Jens Evald (born 1961), Professor, dr.jur., Aarhus University, teaches among other subjects Danish
and International Sports Law. His works include books and articles on private law issues, legal history,
legal philosophy, biographies and sports law. He was chairman of Anti Doping Denmark (2006-2012)
and editor of Idraetsjuristen (The Sports Lawyer), yearbook of the Danish Sports Law Association.
Read more on www.jura.au.dk.
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more akin to the ordinary justice system both when it comes to the structure and to
the legal principles applied. One could say that sport has adapted its justice system
to the ordinary justice system. This process has taken place not only in Denmark
but all over Europe. There are several reasons for this development. The first
reason is the development from amateur sport to Big Business which requires
uniform regulation for business in general. The second reason is that as early as
1976 sport came on the agenda of the European States, which resulted in different
conventions on sport, e.g. “‘European Sport for All Charter” (1976) and UNESCO’s
“International Charter of Physical Education and Sport” (1978). The temporary
result is the so-called sport article, article 165, of the Lisbon Treaty (2009). There
is no doubt that the firm hand of EU and especially the Commission has had an
enormous impact on sport and it is a fact that sport has embraced e.g. human
rights, democracy, rule of law and the fight against racism and without any grumble
has accepted these moral and legal values as inherent in sport. The third reason is
the establishing of the Court of Arbitration for Sport (CAS) in 1986. CAS adopts
and develops common legal principles, interprets sports law and thereby influences
the rulemaking in Denmark and in the rest of the world, and it harmonizes global
sports norms through its appeal procedure.! The fourth reason is the influx of
lawyers, judges etc. in sport particularly in the dispute resolution commissions of
sport. The significance of this can hardly be exaggerated as it is these lawyers and
judges who are well acquainted with both the ordinary and the sports justice systems
and therefore can adjust and adapt the sports justice system to the ordinary system.
In fact that is what happened in Denmark. In addition to this a report was published
in 1998 by the so-called Per Sorensen Committee (chaired by the Supreme Court
Judge Per Sorensen) that included different recommendations on how to strengthen
the rule of law and the legal rights of the athletes in DIF’s statutes.

If we should try to summarize what has just been said: Law gave civilization
to sport.

Even though the subject of this article is principles of sports justice in Denmark,
it is important to keep in mind that many of the principles of sports justice mentioned
below are not just national legal principles, but are applied across the world. As an
example, a general legal principle, such as the member’s right to have a fair hearing,
is an inherent legal principle in all European legal systems and has been adopted by
the CAS and most likely by all sports associations in Europe.

2. The relationship between ordinary justice and sports justice

It is commonly recognized that the freedom of association granted by section 78,
subsection 1 DC includes the authority to apply disciplinary sanctions against
members who violate the rules of the association. Every sports association, e.g. the
Danish Football Association (DBU) and the Danish Handball Association (DHF),

'Cf. Lorenzo CasiNi, The Making of a Lex Sportiva by the Court of Arbitration for Sport,
German Law Journal, Vol. 15, No. 5, 2010.
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has its own dispute resolution commission with the right to appeal to the Appeals
Commission of DIF, which is known as “the Supreme Court of Sports”.

The commissions are regarded as simple ‘association-tribunals’, and as a point
of departure the state courts have the authority to review the rulings and decisions
of the said commissions.? There are exemptions, e.g. DBU’s Football Arbitration
Tribunal that constitutes a real arbitration court and therefore is covered by the
Danish Arbitration Act (No. 553 of 24 June 2005). Section 4 of the said Act
decides that in disputes solved by arbitration no court shall intervene except where
so provided in the Arbitration Act. Section 37 regulates in detail the conditions
where recourse to a court against an arbitral award may be made. DBU’s laws and
regulations, section 34.2. state that the Tribunal’s ruling is final and binding, which
means that the award cannot be appealed to CAS. In a pending court law case at
the Eastern High Court in Denmark, it will be resolved if the arbitration system in
horse sport constitutes a real arbitration system covered by the Arbitration Act or if
the system is regarded as simple ‘association-tribunals’. Furthermore, a state court
will have no jurisdiction where the statutes or regulation of the sports associations
provide a right to appeal to CAS (arbitration clause) or the parties have concluded
a specific arbitration agreement. The CAS award is “final and binding” and the
Swiss Federal Tribunal has only limited authority to review the rulings and decisions
of CAS, cf. “the Swiss Federal Code on Private International Law” (1987), article
190.

Danish case law is scarce and the cases in which state courts (ordinary justice)
have reviewed the rulings and decisions of sports associations (sports justice) can
be counted on one hand. There are different reasons for that. The first one is that
most cases concerning professional athletes and cases with economic interests are
solved within the sports justice system. This means that cases which can be brought
before the ordinary justice have their roots in recreational sports, without an economic
value, and are often petty quarrel cases not suitable to be tried in state courts. The
only type of cases that has been tried in a Danish state court is on expulsion of
association members. A city court ruling from 2008 (BS-10-1528/2008) illustrates
that the courts are very reserved in an in-depth review of the rulings and decisions
of dispute resolution commissions. Often the statutes are broadly formulated and
give room for assessments. In expulsion cases the courts have been unwilling to set
aside the assessment if the sport association has followed their procedural rules
and if membership of the sports association is of no economic necessity for the
member. The city court ruling is in line with similar case law on member’s expulsion
of associations outside of sport.?

2 Cf. Jan Sienicki, Sports Justice in Germany, 2013, in this book.

3Cf. Supreme Court case 1919 UfR 35, Eastern High Court case 1929 UfR 151, Eastern High Court
case 1930 UfR 136, Supreme Court case 1933 UfR 301, Supreme Court case 1945 UfR 515, Eastern
High Court case 1949 UfR 1035 and Supreme Court case 1990 UfR 1990 UfR 233/3.
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3. The Danish Olympic Committée

There are three main sports organizations in Denmark, but only one of them is
relevant in this context, that is The National Olympic Committee and Sports
Confederation of Denmark (DIF) which is the umbrella organization of 58 national
federations and has approx. 1.6 million members distributed on approx. 11,000
clubs. DIF is the National Olympic Committee for Denmark and as such responsible
for the Danish participation in the Olympic Games.

The two other main sports organizations focus only on recreational sports.
The Danish Gymnastics and Sports Association (DGI) which has more than 1.3
million members distributed on approx. 5,300 clubs (exclusive of the Association
of Danish Rifle Clubs (DDS) which is an associate member of DGI); and the
Danish Federation of Company Sports (DFIF) which organizes sports activities
for company teams.

The more than sixty national federations have their own individual dispute
resolution commissions but the federations have assigned their judiciary competence
in appeal cases to the Appeals Commission (“the Supreme Court of Sports™) under
DIF’s guidance.

According to the statutes of DIF (2013) The Appeals Commission is elected
for a period of five years by the Council and has ten members. At least eight of the
members must be lawyers. Members of the Commission cannot at the same time
be members of a member organizations commission for appeals, the Doping Tribunal
or the Executive Board of DIF. The Commission appoints a chairman and a deputy
chairman who shall both have experience as judges. The tradition is that the
Commission is chaired by a Supreme Court judge.

Pursuant to the Statutes, section 24 a decision by a member organizations
commission for appeals, any corresponding body of a member organization, the
Doping Tribunal, the Executive Board of the NOC of Denmark or the Council shall
be submitted to the Appeals Commission. The Appeals Commission may dismiss a
case, e.g. by the chairman/vice-chairman, if it has been tried in two instances, if it
relates to a game/tournament that has been completed, if the case appealed is
based upon a statement/report from an expert or a person who is appointed by a
national federation, or if the case, according to its nature or extent, should be
finally settled by the decision of a lower instance. Such a decision must be
substantiated. The Appeals Commission must not dismiss a case concerning sanctions
decided by the Executive Board or the Council.

“The Regulation of the Appeals Commission” (Lovregulativ II) comprises the
procedural rules of the Commission. Furthermore, DIF has published a “Guide
concerning the procedure in Appeals Commission cases” (2007).

As mentioned above, the Appeals Commission must be regarded as a simple
“association tribunal”, and the state courts have the authority to review the rulings
of'the Commission. It should be mentioned that the statutes and other DIF regulation
do not comprise provisions that ‘cut off” the ordinary justice.
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During the last decade the Appeals Commission has had a handful of ‘prominent’
cases on disciplinary and contractual matters (see below).

4. The Danish football association
4.1 Introduction

In order to grasp the full picture of football provisions and football case law
concerning sports justice, it is necessary to know the structure of Danish football.

The Danish Football Association (DBU) is the governing body of football in
Denmark. It was founded in 1889 and today (2013) it is an organization of 1,618
clubs with 321,222 members, of these 254,551 are men and 66,671 women. DBU
runs the professional Danish football leagues and men’s and women’s national
teams. DBU is a founding member of both FIFA and UEFA. DBU is the supreme
body of football in Denmark, and all clubs, players, coaches etc. are governed by
the rules and regulations promulgated by DBU. Formally DBU consists of two
members, The Association of Local Unions (FLU) and The Association of Division
Clubs (DF), who represent amateurs and professionals respectively.

The Association of Division Clubs (DF) is an interest and employers’ association
for 60 clubs playing in the Premiere League (Super League), the 1% Division and
the 2" Division. DF was founded in 1969 by the then 1 Division and was later
extended to include both the 1 and the 2™ Divisions. DF represents the clubs in
the Board of DBU and is a member of the Association of European Professional
Football Leagues (EPFL). According to the 2007 regulations of DF the purpose of
the association is to create an “efficient frame” for the development and running of
professional football in Denmark. The regulation emphasizes that as a member of
DBU DF is bound by the rules and regulations promulgated by DBU.

The Association of Players (SPF) was founded in 1977 on the threshold of
professional football in Denmark. SPF is the trade union of players in the Super
League, the 1% and 2™ Divisions plus the women’s Elite Division. According to
SPF’s regulations the purpose is to supervise, protect and promote the professional
football player’s sporting as well as financial interests both during and after the
player’s active carrier. SPF is a member of the umbrella organization Danish Elite
Athlete Association (DEF), the Danish Trade Union (LO) and FIFpro (Fedération
Internationale Des Associations De Footballeurs Professionels).

4.2 Dispute settlement

The dispute settlement in DBU is two-stringed. The Disciplinary Commission
deals with disciplinary matters and the Football Arbitration Tribunal deals with
civil disputes.

DBU’s laws and regulations, section 21 comprises the rules on the Disciplinary
Commission and its composition, tasks etc. The Commission consists of 5-7
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members of whom the chairman and vice-chairman have to be lawyers. Section 30
comprises the sanctions in disciplinary matters. If a club, a manager, a coach, a
player or a referee has violated the laws and regulations, failed to comply with a
decision made by a competent authority, acted unsportsmanlike, behaved disloyally
or misconducted himself, DBU’s Disciplinary Commission has different sanctions,
e.g. disapprovals and warnings, suspension of the right to play home games,
deprivation of giving match points, relegation of clubs etc. As a rule all disciplinary
disputes begin in the relevant local union. Important exceptions are made to this
rule. All disputes related to the 4" Division (“Danmarks-serien”) and higher levels
begin in DBU’s Disciplinary Commission. As a rule the disciplinary sanctions decided
by either the local union or DBU’s Disciplinary Commission cannot be appealed.
Important exceptions are made to this rule, e.g. decisions on fines, compensations
over 5,000 DKK, deprivation of match points can be brought before DBU’s Appeal
Commission. Decisions from DBU’s Appeal Commission can be brought before
DIF’s Appeal Commission. It must be noticed that an appeal has no delaying effect.
An exemption is made in DIF’s statutes, section 24, sub-section 4, which gives the
chairman/vice-chairman the right to give an appeal delaying effect in exceptional
cases.

In 2011 DBU enacted rules on match fixing. Pursuant to DBU’s Code of
Conduct betting on matches is prohibited when the player is actively taking part in
or in any other way is part of the match. For players, coaches, managers and
referees betting in any form that either directly or indirectly can be connected to
private economic or sporting interests is prohibited. The betting prohibition on
own matches was implemented in the standard player contract, part 2, sections
4.1.-4.2., which state: (section4.1.) “The player may not — directly or indirectly —
place bets or take part in betting activities on matches in which the player participates.
(section 4.2.) Any violation of section 4.1. constitutes a gross breach of contract”.
In November 2011 the betting prohibition was extended in DBU’s Circular no. 73
on match fixing. In the Circular the concept of match fixing is defined as follows:
“When a result of a football match or an event of a football match is either collusive
or influenced by other interests than purely sporting interests”. A violation of the
prohibition can be sanctioned by the Disciplinary Commission pursuant to DBU’s
laws and regulations, section 30 (the sanction catalogue).

In a pending case the Disciplinary Commission sanctioned a player from the
Danish Super League with six months suspension from all football because he had
betted on a match in which he had participated, cf. Decision February 4 2013 the
Disciplinary Commission v. the player A. The case was appealed to DBU’s Appeals
Commission. As was the case in the latest CAS Awards on bribery and match
fixing* the key question in the Danish case was connected to proof and whether the
standard of proof should be of a criminal law or a civil law standard. As the CAS
Panel had done in previous awards, the Commission stated that association rules

*Cf. CAS 2009/A/1920 Probeda v. UEFA, CAS 2010/A/2172 O. v. UEFA, CAS 2011/A/2490 Kéllerer
v. ATP, CAS 2011/A/2621 Savic v. ATP and CAS 2011/A/2625 Hamman v. FIFA.
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are civil law and not criminal law.

DBU’s laws and regulations, section 34 comprises the rules on the Football
Arbitration Tribunal. The Tribunal consists of three arbitrators, one appointed by
the plaintiff, one appointed by DBU who chairs the Tribunal, and one appointed by
the defendant. Decisions by the Tribunal are final and binding. The Tribunal deals
with all (civil) disputes between DBU’s organizations, clubs, third parties on one
hand and a player, a manager or a coach in one of DBU’s organizations, clubs or
third parties on the other, or disputes between individuals, when the dispute has
connection to or arises from football. A dispute between DBU on one hand and
DBU’s organization, club or third party on the other cannot be brought before the
Football Arbitration Tribunal, but must be brought before DIF’s Appeal Commission.
If DIF’s Appeal Commission finds that it does not have the necessary jurisdiction,
the parties must submit the dispute to ordinary arbitration according to the rules
and regulation of the Danish Institute of Arbitration.

The football arbitration system is mandatory except for disputes arising from
the standard contract, see below. According to part 4, section 4.1. of the standard
contract the club, and the player (“the parties’) can bring any civil dispute relating
to the construction or effect of the contract either before the ordinary courts or
before DBU’s own Football Arbitration Tribunal. According to section 4.2. all civil
disputes between the parties concerning the construction or effect of the contract
that come under the jurisdiction of FIFA in accordance with the laws and regulations
issued by FIFA from time to time can be brought before FIFA’s competent arbitration
bodies as the arbitration tribunal of first instance with the right to appeal to the
Court of Arbitration for Sport (CAS) as the second instance in accordance with the
rules laid down in this respect in the laws and regulations issued by FIFA and the
CAS from time to time. Apart from the disputes specified in section 4.2., all other
civil disputes between the parties concerning the construction or effect of the contract
can be brought before the Football Arbitration Tribunal in accordance with the
rules laid down in the laws and regulation issued by DBU.

The decisions from the Football Arbitration Tribunal are published on DBU’s
homepage.

5. Clubs’ and Players’ rights and obligations

Until July 1999 the legal aspects between professional football players and the
clubs were regulated by the standard contract drawn up by DBU. The standard
contract laid down that all contracts had to be approved by DBU to become valid
and come into force. March 23 1999, DF and SPF signed two documents titled
“Collective Agreement” and “Agreement”. The “Collective Agreement” comprises
the fundamental principles to be laid down concerning the relationship between DF
and SPF. The “Agreement” is based on the “Collective Agreement” and comprises
the minimum content of the players’ working and payment conditions. With reference
to these two agreements, DF and SPF in 1999 worked out a new standard contract
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which stated that contracts should no longer be approved by DBU but should be
entered according to the “Collective Agreement” and the “Agreement”. DBU stood
out against the new standard contract and refused to issue player licenses unless all
contracts used were those issued and approved by DBU. The conflict resulted in a
compromise. On the front page of today’s player contract, you have to tick which
of the alternatives applies. One says that the contract is entered according to the
“Collective Agreement” and the “Agreement” while the other says that the contract
does not follow the “Collective Agreement” and the “Agreement”. In 2003 SPF
took legal action against DBU to test if the standard contract issued by DBU was
legally binding for SPF and the players and if DBU was obliged to alter the standard
contract according to the “Agreement”. The main goal of SPF was to convert the
contractual system into an ordinary labour market system based on collective
agreements and thereby invalidate DBU’s right to approve all contracts. The end
result would be that clubs’ and players’ rights and obligations were laid down by
the genuine parties of the labour market, namely SPF and DF. This goal was never
realised and instead the Supreme Court (Supreme Court case 2010 UfR 1) ruled
that DF and all clubs and players were covered by the rules and regulations of
DBU. The Supreme Court argued that DBU was not obliged to follow the
“Agreement”. The fact that DF is a member of DBU did not imply that DBU was
a part of the “Agreement”. The Supreme Court stressed that DBU to a certain
extent had addressed the “Agreement” between DF and SPF in the standard contract.

Today (2013) the legal status in the standard contract for players is the same
as in 1999. The club and the player decide if they want to follow the “Agreement”
by ticking either of the two boxes on the front page of the player contract as
mentioned above. All clubs and players in the Super League and most clubs and
players in the 1** and 2™ Divisions have chosen to follow the “Agreement”.

The existence of the “Collective Agreement” and the “Agreement” means that
the contractual system of Danish football may be characterized as a quasi-labour
market system, where you find the same legal remedies as in the ordinary labour
market system, e.g. strike and lockout. In the Decision of January 2004, SPF v.
DF, DF had given one month notice to terminate the “Agreement”. SPF claimed
that the term of notice should be three months according to continuous labour law
practice. The Tribunal ruled that the term of notice should be reasonable and
decided that it should be three months. The decision can be interpreted as if the
Tribunal implements ordinary labour law principles in football. Thus the decision
supports what has been said above: that the sports justice system is adjusted to the
ordinary justice system.

The labour market system combined with DBU exercising sovereignty over
the standard contract both as draftsman and as the entity that approves all contracts
between clubs and players has caused only a few problems, cf. DIF’s Appeals
Commission, Decision No. 19/2011 of July 11 2011.

A player, A, in the Danish Super League had played for the same club, B,
since 2006/2007. In the autumn 2010 A’s agent got in contact with different clubs
in order to get a better contract for A. In January 2011 the club C signed a contract
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with A. The club B was not informed of the negotiations between A and C. B
brought the case before DBU’s Disciplinary Commission, which ruled that the
contract between A and C was a violation of DBU’s and FIFA’s Regulations of
Status and Transfer of Players art. 18.2., and both A and C was fined 25,000
DKK. During the case the Commission was passed copies of A’s contract with B
including the appendix that was not approved by DBU, and on its own initiative the
Commission started a disciplinary case against B. The Commission fined B 75,000
DKK for the lacking approval. B did not appeal the ruling and paid the fine.
Instead C appealed and claimed that A should be ruled as looser of all the Super
League games where A had participated. C claimed that B had used A unlawfully
due to the lacking approval of the appendix. If the argument was accepted, B and
not C would have to be relegated to the 1% Division. A lot was at stake for both
clubs. DBU’s Appeals Commission dismissed the appeal on the grounds that C was
not part of the case as C had no substantial, individual interest in the case, but only
an interest “in the consequences of the sanction that was laid upon B”. The ruling
was upheld by DIF’s Appeals Commission with the same wording.

No doubt the case would never have been appealed by a third party (in this
case C) if it had not been for the approval system.

According to the standard contract part 4, section 4.1., clubs and players (“the
parties’) can bring the effect of the contract before the Football Arbitration Tribunal.
In a landmark case from September 2012 that shook many football clubs in
Denmark, the Tribunal interpreted the standard contract in a way that has had a
massive impact on the economy of the clubs. Part 2 (“Rights and obligations of
the parties™) of the contract includes among other things provisions on holiday
leave and compulsory pension scheme. According to section 15, the player has a
right to receive a holiday allowance amounting to 12.5% of the part of the player’s
qualifying pay from the club in the qualification year which was not basic salary or
fringe benefits. During holiday leave, the player shall further receive a holiday
supplement that is 1% of the player’s qualifying pay from the club in the qualification
year. In the Decision of September 2012 SPF v. DF & Brondby IF Football Club,
the Tribunal ruled in a split decision (2-1) that the way to calculate the holiday
allowance was in breach with the contract. At the same time the Tribunal ruled that
the club Brondby IF had not paid the compulsory pension contribution for all
players. Especially the ruling on pension caused an outrage among many clubs. For
many years it has been a custom for several clubs to include the pension in the
salary. In this particular case Brondby IF had contracts that said “incl. pension”,
but the majority of the Tribunal found it “unlikely” that the players and the club
had made an agreement on pension. The total additional payment to the players
amounted to 26 million DKK.

6. Dispute settlements

The many different sports associations offer a variety of regulations on dispute
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settlements. The larger sports associations have an internal two-way judicial recourse
with the possibility to appeal to DIF’s Appeals Commission. Many smaller sports
associations provide only for an internal one-way judicial recourse with an appeal
access to DIF’s Appeals Commission, e.g. the Danish Canoe and Kayak Federation
(DKF).

6.1  Technical disputes

Rules of some major team sports such as handball make a distinction between
factual decisions and rule violations. Handball’s rules of the game, article 17:11
says that the decisions of the referees made on the basis of their sense of occasion
or their assessment cannot be appealed. The same provision states that objection
can be made against a decision which is contrary to the rules of the play. DBU’s
rules of the game, article 5 (similar to law 5 of the FIFA laws of the game) prescribes
that the decision of the referee regarding the facts connected with the play, including
whether or not a goal is scored, and the result of the match are final. The same
article states that the referee may only change a decision on realising that it is
incorrect or, at his discretion, on the advice of an assistant referee or the fourth
official, provided that he has not restarted the play or terminated the match.

There is no example from team sport where a referee’s decision has been
contested in an Appeals Commission, but it is safe to say that an Appeal Commission
will not review decisions taken on the field-of-play in the absence of arbitrariness
or bad faith. According to DIF’s statutes (article 24) the chairman of the Appeals
Commission can refuse to accept an appeal if it concerns a completed match or
tournament.

A decision from DKF’s Appeals Commission (Case No. 1/2007 A & B v.
Chairman of the jury) may shed some light on how some appeals commissions
deal with ‘field-of-play’ decisions. In the Danish Championship 2007 in short track
for men under 18 years, K2, the wining kayak, was disqualified due to a weight
difference of 4 grams. According to the rules, the kayak should weigh 18 kilograms
but after passing the finish line the kayak was weighed to 17.96 kilograms. The
two kayakers objected to the chairman of the jury arguing that the control weighing
of the kayak before the race showed that the weight was 18.160 kilograms. In a
report from the chairman of the jury to the Appeals Commission, the chairman
stated that the difference between the three scales used at the championship was
measured to 2.5 grams. In its decision the Commission found that the weighing of
the kayaks before the race was done exclusively by the kayakers and was no
official weighing and the fact that the scales were controlled on a daily basis and
the difference was measured to as little as 2.5 grams could only lead to a dismissal
of the protest. In another decision (Case No. 1/2009 A & B v. the Chairman of the
jury), a team of relay kayakers was disqualified because one of the kayakers did
not meet the age conditions. According to the rules, the competition was open for
kayakers that met the conditions set up by the International Canoe Federation for
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junior kayakers. According to the ICF rules, a kayaker was considered to be a
junior from the year he or she was 15 years till the year he or she attained the age
of 18 years. In the Danish Championship 2009 4 x 200 m relay, one relay team
used a Ul4 (under 14 years) kayaker. The chairman of the jury disqualified the
team. The team appealed the decision to the Appeals Commission. In its decision
the Commission found that even though the team did not benefit from using the
younger kayaker, the said provision clearly stated that a kayaker had to be 15 years
of age to participate.

6.2  Disciplinary disputes: The Anja Andersen case

Even though the sports justice system at the very top represented by DIF’s Appeals
Commission has adapted to the ordinary justice system, there are exemptions when
it comes to the hearings in many sports associations. One of them was the Danish
Handball Federation (DHF) and the so-called Anja Andersen case from 2006. Anja
Andersen was by far one of the best female Danish handball players in Denmark.
In 2006 she was the coach of the club Slagelse FH. In a match against Aalborg on
March 5 2006, Anja Andersen in frustration over a line of referee decision decided
to leave the pitch with the whole team. After five minutes the team returned to the
pitch and finished the match. Anja Andersen’s behaviour provoked an avalanche of
reactions in the press, and a disciplinary process was initiated by DHF.

The day after the match, DHF’s Disciplinary Commission had received a
report on Anja Andersen’s behaviour and the leader of DHF’s secretariat said that
Anja Andersen could either send a report now or wait until she was formally
contacted by DHF. Anja Andersen chose the latter. But on March 7 2006 DHF’s
Tournament Committee decided to sanction Anja Andersen and suspended her six
months and gave Slagelse FH a penalty of 10,000 DKK. The decision was based
only on the report by the referees and officials. The decision was not sent to Anja
Andersen, but to DHF’s executive committee as the executive committee according
to DHF’s statutes also had the possibility to sanction Anja Andersen. The same day
DHEF’s administration asked Anja Andersen and Slagelse FH for a report and the
deadline for the report was March 9. In the letter to Anja Andersen DHF wrote that
the decision made by the Tournament Committee did not have delaying effect and
therefore Anja Andersen was not allowed to side her team in the coming Champions
League matches. On March 10 the Executive Commission (not to be confused
with the Executive Committee) made its decision. The decision by the Tournament
Committee was upheld and in addition to this Anja Andersen was suspended for
another six months and the club was fined 90,000 DKK. All in all the two sanctions
meant that Anja Andersen was suspended for 12 months from all handball activity,
both national and international, and the total fine was 100,000 DKK. The decision
made by the Executive Commission contained no written arguments or any reference
to former DHF practice. The decision could be appealed to DHF’s Executive
Committee whose decision was final. Anja Andersen appealed the case even though
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four members of the Executive Committee were members of the Tournament
Committee. On April 5 2006 the Executive Committee upheld the decision, but at
the same time the Committee found it necessary to let DHF’s Legal and Arbitration
Commission have a look at the case. On April 24 2006 the Legal and Arbitration
Commission made a decision. The suspension was reduced to six months, but the
fine was upheld. The Commission’s decision contained no arguments or reflections
on the process. Anja Andersen and Slagelse FH appealed to DIF’s Appeals
Commission which made its decision May 24 2006. In a prehearing in April, the
Appeals Commission had denied to give the DHF’s decisions delaying effect which
meant that Anja Andersen missed the Danish Championship finals, where Slagelse
FH lost to Viborg over three matches.

The decision by DIF’s Appeals Commission was one long criticism of the

process in DHF:
“Serious sanctions in the form of long suspensions, exclusions etc. to professional
athletes or coaches may be of vital importance for the person’s economic activity
and for the economy of a club. It is therefore important that the procedure in all
entities of the associations that have the authority in such matters is in accordance
with the same general principles for due process as in the administration of justice
and the public administration including the right to be heard and the right to know
the facts on which the case is based. This must be hold together with the fact that
there ought to be an easy accessible and fairly simple dispute resolution system,
where the persons handling such cases have a common knowledge of those
principles. The Appeals Commission refers to the remarks in the report published
[by the Poul Sorensen Committee].”

The Appeals Commission found that Anja Andersen’s suspension should be
seven matches, which were the number of matches played during the process. At
the same time the club was acquitted and did not have to pay the fine.

Without going into further details, the Anja Andersen case illustrates that not
all sports associations have an up-to-date hearing and appeals system. It should be
noted that DHF understood the writing on the wall and has subsequently altered its
statutes.® Unfortunately the statutes of many sports associations have not been
altered since they came into force and a new Anja Andersen case may be just
around the corner.

6.3  Economic disputes

In football the economic disputes between players and clubs are resolved either by
the Football Arbitration Tribunal or by the courts. Some other important economic
disputes in football are closely connected to the club licensing system developed by
UEFA (UEFA Club Licensing and Financial Fair Play Regulations, 2012). According

>The lawyer Lars Halgreen who represented Anja Andersen in the case subsequently wrote an
article discussing the legal problems in the case, Cf. LARs HALGREEN, Anja Andersen-sagen. En
kommentar om de retssikkerhedsmeessige perspektiver i sagen, Idraetsjuristen 2006, 9-18.
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to DBU’s Licensing Manual, section 7.4.6, a Super League stadium must have a
minimum capacity of 10,000 spectators of which at least 3,000 must be seats.
According to section 7.4.8, the stadium must have a pitch heating system. In May
2012 DBU’s Club Licensing Committee decided not to give a license for the season
2012/2013 to the Super League Lyngby. The club’s stadium did not contain more
than 1,000 seats and the pitch was not heated. For the season 2011/2012 the club
was granted an exemption, but the Club Licensing Committee decided not to prolong
the exemption. The decision was brought before the Club Licensing System’s Appeals
Commission that upheld the decision (Decision of May 25 2012). In the end the
decision meant very little as the club after the season was relegated to a lower
division due to lack of points. But the case gives rise to some considerations first
and foremost because most Super League stadiums are not owned by the club but
by the municipal. A decision on renovating a stadium is not taken by the club’s
executive committee but by the town council where the wish for a million Euro
renovation of the stadium has to compete with needs of renovating schools and
help to elderly citizens.

7. Conclusions

Sports organizations around the world face enormous challenges in the years to
come especially when it comes to doping and match fixing. The fight against doping
is now harmonized and coordinated and now the time has come to match fixing,
where both sports organizations and governments must set up rules and effective
programmes with regard to detection, deterrence and prevention of match fixing
and fraud in sport. In this process it is important to balance efficiency and the rule
of law. Sports associations have an ongoing obligation to adapt the sports justice
system to the ordinary justice system. Several cases from the past, e.g. the Anja
Andersen case, are grim reminders of a sport injustice system that no one wants
back. The goal must be that law continues to civilize every corner of sport.
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Abstract:

This contribution highlights the complex and multi-faceted nature of sports justice
in the UK, specifically in England. The key findings to emerge from this work
are: (1) the state does not directly regulate sport although it does exert statutory
and non-statutory influences on sport, (2) sports bodies must comply with the
standards expected by ordinary courts, (3) contractual relations lie at the heart of
many sporting relationships in the UK, (4) public law remedies, such as judicial
review, are not available to challenge decisions of sports governing bodies but
(5) the courts operate a private law supervisory jurisdiction over decisions of
sports governing bodies meaning that the standards expected of sports governing
bodies are very similar to those expected under judicial review, (6) in the law of
tort courts have accepted that in sport a duty of care is owed by participants,
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prosecutions in sport are rare, particularly those concerning injury sustained on
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1. Introduction

The United Kingdom of Great Britain and Northern Ireland is a constitutional
monarchy operating a bi-cameral parliamentary system. The UK comprises England,
Scotland, Wales and Northern Ireland, although since 1998 the latter three countries
have certain devolved decision making powers. Whilst this chapter has sports justice
in England as its focus, UK law, UK sports policy and the rules of the British
Olympic Association apply to all four countries. Only English football regulations -
located in Football Association, Premier League and Football League handbooks -
are examined in this chapter.

2. Principles of sports justice

The UK operates a non-interventionist and non-consolidated sports model.! This
model implies an ‘arms-length’ role for the state in sport in which sports are organized
by the sporting associations themselves rather than through state legislation and the
National Olympic Committee and the National Sports Federation are not combined.
This model reflects the prevailing view in UK politics that sport is essentially a
private pursuit to be organised and promoted by private interests. Nevertheless, the
state has recognised that as sport performs some public and quasi-public functions,
it should retain an interest in the sector, although this interest is generally elaborated
through arm’s length / semi-governmental organisations such the Sports Councils.
Consequently, in theory at least, sports bodies in the UK retain autonomy to
determine their own organisational and regulatory choices free from state
interference. In practice, these choices are restricted by three considerations: (1)
direct statutory influences (2) indirect statutory influences and (3) non-statutory influences.

2.1  Direct statutory influences on sport: illustrative examples

Sports clubs and governing bodies in the UK are not statutory bodies requiring
state authorization and there is no statutory requirement that they take any particular
legal form.? Traditionally, many sports bodies took the form of unincorporated
associations, although this form is now rare in professional sport and confined largely
to amateur sports bodies. These bodies have no legal personality and therefore cannot
sue or be sued in its own right with legal action having to be brought against or defended
by its members. The relationship between the members of the association is a contractual
one based on the rules of the association. Unincorporated associations are still subject
to wider legal control when their activities engage ordinary statutory provisions, such as
licensing laws regulating the sale of alcohol, health and safety laws, general employment

'See CHAKER, A.N. (1999), Study of National Sports Legislations in Europe, Strasbourg: Council
of Europe.

2 For a full discussion see LEwis, A. & TAYLOR, J. (2008), Sport: Law and Practice, Tottel Publishing,
1014-1027 and BELOFF, ET AL., (2012), Sports Law, Oxford: Hart, 23-28.
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laws and tax laws. Most famously in Britain, the Marylebone Cricket Club (MCC)
operated as an unincorporated association until it changed its status in 2013 to that ofa
body incorporated by Royal Charter. This procedure required petition to the Privy
Council, a body that advises the Sovereign on the exercise of Royal Prerogative.
Incorporation is usually granted for a body that works in the public interest. It enables
the sports club to hold assets in its own name, rather than through a custodian
trustee, and it removes any potential liability of individual members. Royal Charter
sports bodies are rare, although the Jockey Club was established in this way. The
MCC case is reflective of the trend, encouraged by the commercialization of sport,
which has seen many unincorporated associations changing their status and assuming
corporate structures of which there are several forms. This includes those private
companies limited by guarantee (such as many governing bodies), those private or
public companies limited by shares (such as the Football Association and some football
clubs) and ‘co-operative’ style sports bodies established as Industrial and Provident
Societies (such as the Rugby Football Union). Limited companies limit the liability of
its members, has the ability to hold property in its own name and can sue and be sued in
its own name. Sports bodies assuming the status of a limited company must fulfill the
rules which apply to all companies, such as registration and the filing of accounts and
reports. UK company law also imposes certain duties on the directors of the company.

A particularly pronounced direct statutory influence on sport stems from
the requirement that sports bodies must be compliant with the statutory framework
covering safety at sports grounds. This statutory framework has itself been influenced
by a number of serious safety lapses at sports grounds and by the findings of the
subsequent inquiries, such as the Taylor Inquiry into deaths of 96 spectators at the
Hillsborough stadium in Sheffield in 1989. These inquiries have influenced the
statutory standards regulating safety at sports grounds. In addition to actions brought
under tort, organisers of sporting events have been statutorily liable for injuries
caused to spectators or participants since the Occupiers’ Liability Act 1957 which
imposes a duty of care on the organisers / clubs to ensure the safety of lawful
visitors and the Occupiers’ Liability Act 1984, which provides limited protection
for trespassers. In addition, the Health and Safety at Work etc Act 1974 imposes a
duty on the event organiser for protecting the health, safety and welfare of everyone
working at, or attending, the event. The Safety of Sports Grounds Act 1975 provides
for licensing of sports grounds and the Fire Safety and Safety of Places of Sport
Act 1987 provides for a system of safety certification by local authorities for certain
covered stands at sports grounds. The Football Spectators Act 1989 (s8) established
the Football Licensing Authority (now Sports Ground Safety Authority) which is
required to operate a licensing scheme to regulate the spectator viewing
accommodation at Premier and Football League Grounds plus Wembley and the
Millennium Stadium in Cardiff. The Sports Ground Safety Authority is also required
to keep under review how local authorities discharge their functions under the Safety
of Sports Grounds Act 1975 at those grounds.

Although sometimes confused in the popular press, the issue of regulating
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public order at sports events is somewhat distinct from the question of safety at
sports events. Initially, the government responded to acts of public disorder through
public inquiries and reports although by the 1980s the legislature took action following
incidents of public disorder at football matches and enacted, inter alia: the 1985
Sporting Events (Control of Alcohol) Act (as amended 1992); the Football Spectators
Act of 1989 which provides for a system of Football Banning Orders as a means of
controlling spectator behaviour;* and the Football Offences Act 1991 which
established specific football related offences including: the throwing of any object
at or towards the playing area or any other area where spectators or others are
present; indecent or racialist chanting;* and going onto the playing area.’ General
public order statutes have also been applied to sporting contexts, most notably
following John Terry’s prosecution, and subsequent acquittal, for a racially
aggravated public order offence under the Public Order Act 1986 and the Crime
and Disorder Act 1998.¢

Occasionally the legislature responds to the staging of specific events. The
London Olympic Games and Paralympic Games Act 2006 established the legislative
framework concerning the staging of the 2012 London Games. In addition,
Parliament has legislated to guarantee the public’s access to such events on television.
The Broadcasting Act 1996 (as amended by the Television Broadcasting Regulations
2000) establishes the legal framework ensuring that sporting events that are deemed
to be of national interest are shown on television platforms that guarantee wide
public viewing. This has entailed constructing lists of protected events that are to
be shown on free-to-air television.’

2.2 Indirect statutory influence: illustrative miscellaneous acts

A range of other non-sports specific statutes have an impact on the operation of
sport in the UK. It is beyond the scope of the chapter to list them, and explain the
impact on sport, but some of the key Acts are briefly discussed. Based largely on
the competition provisions of the EU’s Treaty on the Functioning of the European
Union (TFEU) and enforced by the Office of Fair Trading (OFT), the Competition
Act 1998 subjects some business practices of sport to regulation.® UK merger
control is governed by a range of provisions including the Enterprise Act 2002

3 See Gough v Chief Constable of Derbyshire [2002] EWCA Civ 351.

* See DPP v Stoke on Trent Magistrates Court [2003] EWHC 1593 (Admin).

3> See R (on the application of White) v Blackfriers Crown Court [2008] EWHC 510 (Admin).

¢ R v Terry, Westminster Magistrates’ Court, 13 July 2012. See also Butcher (Terry lan) v Jessop
1989 JC 55.

" Facilitated by EU Directive 2007/65 EC, the Audiovisual Media Services Directive.

8 See for example the football kit price fixing case: OFT Decision of 1 August 2003 (CA98/06/2003)
in respect of Allsports Ltd, Blacks Leisure Group plc, JJB Sports plc, Manchester United plc, Sports
Soccer Ltd, the John David Group plc and Umbro Holdings Ltd. Appealed to the Competition Appeal
Tribunal [2005] CAT 232 and the Court of Appeal [2006] EWCA Civ 1318.
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(which also has implications for insolvent clubs).’ The National Lottery Acts 1993,
1998 & 2006 establishes sport as one of a number of ‘good causes’ which receives
funding through the National Lottery Distribution Fund. The 2012 Olympics has
benefitted from lottery funding. The Gambling Act 2005 modernises, consolidates
and liberalises the legislative framework on gambling and establishes the Gambling
Commission as the new regulatory body for most gambling in the UK. The Tobacco
Advertising and Promotion Act 2002 has affected those sports traditionally supported
via tobacco advertising as s10 of the Act prohibits most forms of tobacco advertising.
The Misuse of Drugs Act 1971 & the Drugs Act 2005 regulates the use of drugs
within society although the Act prohibits the use of some drugs which also appear
on the list of banned substances developed by governing bodies. The Trade Marks
Act 1994 & the Copyright Designs and Patents Act 1988 establish specific offences
relating to trademarks and copyright.!® General insolvency and tax laws also affect
sport, particularly when a club enters administration!! or when clubs pay employees
through tax avoidance schemes.'? Finally, although not exhaustively, the costs of
policing football matches have been challenged under the Police Act 1996."

2.3 Non statutory influence: UK sports policy

The government exerts an indirect, yet persuasive, influence on sport via its sports
policy which often links funding opportunities to the fulfilment of government
objectives in relation to, for instance, non-discrimination, anti-doping and child
protection. For example, state funding of sport is conditional on national governing
bodies signing anti-doping agreements with UK Sport which commits them to adopt
policies in conformity with the World Anti-Doping Code. In other areas the
government favours a policy of self-regulation for sports bodies but ‘in the shadow
of'the law’. In other words, as the state recognises that its sports policy objectives

® On merger control see Monopolies and Mergers Commission (MMC) Report into the Proposed
Merger between BskyB Group plc and Manchester United plc (Cm 4305, 1999).

10Tt should be noted that the landmark judgment of the Court of Justice of the European Union in
Football Association Premier League Ltd and Others v QC Leisure and Others (Case C 403/08)
& Karen Murphy v Media Protection Services Ltd (Case C 429/08), joined cases judgment of 4
October 2011, stemmed from preliminary references by the High Court on a matter related to the
Copyright, Designs and Patents Act 1988. The publican’s conviction under the Act for using a foreign
satellite decoder code to receive football matches in a pub was subsequently quashed following the
judgment of the CJEU. See Murphy v Media Protection Services Ltd [2012] EWHC 466 (Admin).
" Revenue and Customs Commissioners v Portsmouth City Football Club Ltd (in Administration)
[2010] EWHC 2013 (Ch).

12HM Revenue and Customs (HMRC) is appealing against a Tax Tribunal decision (Murray Group
Holdings v Revenue and Customs Commissioners [2012] UKFTT 692 (TC)) that found in favour
of the use by Glasgow Rangers Football Club of a contested Employee Benefit Trust scheme to pay
players. At issue is whether the payments were loans, not earnings, and so were not liable for income
tax and National Insurance contributions. See also the image rights case of Sports Club, Evelyn and
Jocelyn v Inspector of Taxes [2000] STC (SCD) 443.

13 Leeds United Football Club Ltd v Chief Constable of West Yorkshire [2013] EWCA Civ 115.
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can be delivered by private sports bodies, such as governing bodies, so it conditions
self-regulation on the acceptance by the sports bodies that they adhere to minimum
standards of governance.'

UK sports policy has been significantly affected by the decision of the
Labour government in 1997 to embark on a process of constitutional reform
(devolution) in the UK which resulted in the establishment of a Parliament for
Scotland and National Assemblies for Wales and Northern Ireland. Sports policy is
a partially devolved competence meaning that the devolved National Executives
and National Assemblies (Parliament in Scotland) play a role in developing sports
policy within each country. As a consequence, UK sports policy is now more
diffuse. The Labour administration also negotiated amendments to existing EU
Treaties which resulted in the passage of the TFEU. With the introduction of
Article 165 TFEU (the sports competence), and the devolved structures, the sources
of sports policy in the UK are now essentially five-fold: International/European,
UK, national, regional and local.

TABLE 1: SPORTS PoLICY IN THE UK: THE MAIN PLAYERS"

Government Structures Intermediary Non-governmental
Structures Structures
International / | EU Institutions and the Council | WADA 10C, International
European Level of Europe Sports Federations.
UK Level Department of Culture, Media | UK Sport (elite sport | Sport and Recreation
and Sport (DCMS) - accountable | focus) Alliance (SRA),
to Westminster Parliament. British Olympic
Association  (BOA),
UK National Sports
Federations
National Level | National Executive sport | Sports Councils: | National Sports
(England, departments in Scotland, Wales | Sport England and | Governing Bodies of
Scotland, wales | and  Northern Ireland - | National Sports | England, Scotland,
& Northern | accountable to devolved | Councils of Scotland, | Wales & Northern
Ireland). Parliament / Assembly sport | Wales & Northern | Ireland.
committees.  English  sports | Ireland.
council (Sport England)
accountable to  Westminster
Parliament through DCMS.
Regional Level County Sports | Regional and County
Partnerships,  Sport | Sports Bodies.
England Regional
offices.
Local Level Local Authority sport and leisure Sports Clubs
provision.

14 See for example DCMS (2011), Football Governance: Response to the Culture, Media and Sport
Committee of Inquiry, HC 792-1, October, para. 75.

15 Adapted from Henry, 1. (2004), in Tokarski et al, Two Players One Goal? Sport in the European
Union, Oxford: Meyer and Meyer, 270. See also BERGSGARD, N. ET AL, (2007), Sport Policy: A
Comparative Analysis of Stability and Change, Butterworth Heinemann, pp.114-15. Thanks also
for the advice provided by Dr [ain Lindsey and Dr Jimmy O’Gorman, both Edge Hill University.
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3. Relationship between ordinary and sports justice
3.1 Sports law or sport and the law?

There is a debate in the UK, often exercising the minds more of academics than
practitioners, on whether a discrete jurisprudential category of law exists identifiable
as ‘sports law’. Until the 1980s, and to a large extent still today, sports governing
bodies fiercely resisted the notion that sport was subject to the law at all. Former
Football Association (FA) Chief Executive Ted Crocker remarked, “I don’t approve
of the police and the law’s involvement with sport, and football in particular. We
can look after our game ourselves, and it’s all the fault of Edward Grayson, who
invented sport and the law”.'® Grayson, an eminent barrister who came to specialise
in sports litigation, firmly rejected this view but was himself not convinced that
sports law actually existed. He argued, “no subject exists which jurisprudentially
can be called sports law. As a sound bite headline, shorthand description, it has no
juridical foundation; for common law and equity create no concept of law exclusively
relating to sport”.!” Grayson favoured the label ‘sport and the law’ reflecting his
view that “[e]ach area of law applicable to sport does not differ from how it is
found in any other social or jurisprudential category...”.'®

Grayson’s view did not take hold within the academic press and the title
sports law is now a common title within this literature. For example, in Sports Law,
Beloff et al claim, “the law is now beginning to treat sporting activity, sporting
bodies and the resolution of disputes in sport, differently from other activities or
bodies. Discrete doctrines are gradually taking shape in the sporting field, which
are not found elsewhere...”.! Similarly, also in a text entitled Sports Law, James
highlights two sources of sports law, one operating within a public legal sphere, the
other in the private sphere. The public face of sports law refers not only to the
sports specific statutory framework outlined above, but also to the work of the
ordinary courts of law such as national courts and the Court of Justice of the
European Union. The sports related jurisprudence of these courts generates “national
sports law” and “European sports law”.2° The private face of sports law refers to
the internal laws of sport as codified in various constitutions and applied domestically
by sports tribunals, and globally by the dispute resolution chambers of international
federations and, where permitted by the respective sports, the Court of Arbitration
for Sport (CAS). James labels the jurisprudence of nationally rooted sports tribunals
as “domestic sports law” and the activity of international tribunals and the CAS as
“global sports law”.?! It has become common to refer to the private face of sports

16 Grayson, E. (1994), Sport and the Law 2™ ed., London: Butterworth & Co.

17 GraYsoN, E., Sport and the Law, (1994), pxxxvii.

18 GraysoN, E., Sport and the Law, (1994), pxxxvii.

1Y BELOFF, M., KERR, T., DEMETRIOU, M., & BELOFF, R., (2012), Sports Law, Oxford: Hart, 4.

2 JaMES, M., (2010) Sports Law, Basingstoke: Palgrave Macmillan, 4-5

21 For a discussion on the concept of ‘global sports law’ see Foster, K., (2003), Is There a Global
Sports Law? 2(1) Entertainment Law, Spring, 1-18.
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law as the lex sportiva — an essentially private contractual order established between
sporting bodies and those subject to their sporting jurisdiction.

3.2 The contract lies at the heart of sports law

The specific causes of action to be found in ‘domestic sports law’ are discussed
elsewhere in the chapter. The remainder of this section discusses the role of ‘national
sports law’, in other words the relationship between sport and the ordinary Courts
in the UK. This relationship, although still developing, has been traditionally founded
on the belief that whilst sport possesses a public character, it is organised in the UK
through private agreements, such as a contract. These contracts regulate the
relationship between the key stakeholders including that between the governing
body and clubs, athletes and commercial partners, that between an athlete and
their employer and that between participants such as clubs competing against one
another. Therefore, for a party aggrieved at the behaviour of another, one cause of
action lies in the terms of the contract. This contract will either have been expressly
entered into by the parties,? or it will be inferred due to the conduct of the parties.?
Establishing contractual relations is important for an aggrieved party because even
though alternative causes of action might exist (such as the private law supervisory
jurisdiction of the courts) establishing a breach of contract allows the injured party
to seek damages. Traditionally, Courts in the UK have not been minded to invent
fictitious contracts.?* However, more recently, the Courts have been more willing
to establish contractual relations in order to “confer effective rights on players and
participants who have been supposedly badly treated at the hands of a sports
governing body”.%

Employment contracts lie at the heart of the relationship between a club
and its employees (players and managers). Breach of contract claims often arise
following the dismissal or resignation of these employees. In English law, dismissal
can give rise to a common law claim (wrongful dismissal / breach of contract) or a
claim for breach of statute (regulated by the Employment Rights Act (1996)).
Breach of statute claims, such as unfair and constructive® dismissal, are heard by
specialist Employment Tribunals whereas common law claims can be heard by
Tribunals, County Courts or the High Court. Due to compensation limits being

22 See Aberavon and Port Talbot Rugby Football Club v Welsh Rugby Union Ltd [203] EWCA
Civ584.

2 See Korda v ITF Ltd (unreported) High Court (Ch), 29 January 1999 and Korda v ITF Ltd
(unreported) Court of Appeal (Civ), 25 March 1999.

24 See Nagle and Feilden [1966] 2 QB 633.

B LEWIS, A. & TAYLOR, J. (2008), Sport: Law and Practice, Tottel Publishing, p228. On the grounds
for establishing contractual relations see Modhal v British Athletic Federation Ltd [2001] EWCA
Civ 1447.

26 Constructive dismissal is a resignation by an employee in response to a serious breach or repudiation
of the contract by the employer. This will entitle the employee to argue that he has been dismissed for
the purposes of bringing a claim both for 